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[Filed: May 29, 1968] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1313-68 


H. Lurcuer Brown, 487 Rincon, Montevideo, Republic of 
Uruguay, Plaintif, 
v. 


InTER-AMERICAN DEVELOPMENT Bank, 808 17th Street, N.W. 
Washington, D. C., Defendant. 


Complaint 
(Damages for breach of contract) 


1. This Court has jurisdiction by virtue of 28 U.S.C. 
§ 1332, 22 U.S.C. § 283f, and D. C. Code $ 11-301 et seq. 
The amount in controversy exceeds the sum of Ten Thou- 
sand Dollars ($10,000.00), exclusive of interest and costs. 


2. The plaintiff is a citizen and resident of Uruguay. 
The defendant is an international organization with its 
principal office at 808 17th Street, N.W., in the District 
of Columbia. 


3. The plaintiff is the father of F. Lutcher Brown, who 
is and at all times pertinent to this complaint was the 
president and principal shareholder of Lutcher S.A. Celu- 
lose E Papel, a corporation organized and existing under 
the laws of Brazil (hereinafter referred to as: Lutcher 
S.A.). Said corporation was formed in 1959 for the pur- 
pose of engaging in the industry of manufacturing paper 
pulp in Brazil, for sale in Brazil and also if possible in 
other countries in the Latin American Common Market. 


4. The defendant was organized in 1960 for the purpose 
of contributing to the acceleration of economic development 
in South America by promoting the investment in South 
America of private capital for development purposes. 
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5. In order to implement its purpose the defendant’s 
functions, inter alia, were to encourage the investment of 
prviate capital through the inducement of making loans 
from defendant’s capital in circumstances where the Bor- 
rower could not obtain such loans through ordinary com- 
mercial channels and where the Borrower would also invest 
its own capital. 


6. On June 14, 1961, defendant and Lutcher S.A. en- 
tered into a loan contract for a loan by defendant to 
Lutcher S.A. whereby Lutcher S.A. borrowed $4,700,000 
from defendant. On May 1, 1964, defendant and Lutcher 
S.A. entered into another loan contract for a loan by de- 
fendant to Lutcher S.A. whereby Lutcher S.A. borrowed 
$4,000,000 from defendant. 


7. In 1962 the defendant executed loan contracts with 
two large pulp and paper enterprises. One of these was 
a group of companies (hereinafter referred to as: the 
Klabin group), owned by the Klabin family of Brazil, 


which dominated the pulp and paper industries in Brazil. 
The other was the Compania Manufacturera Papeles y 
Cartones S.A. which dominated the pulp and paper in- 
dustries in Chile. Each of these loan contracts was exe- 
cuted by defendant despite advice and protests by Lutcher 
S.A. to defendant that such loan would enable the Bor- 
rower to utilize its monopolistic position to foreclose needed 
markets to Lutcher S.A. In each case defendant rejected 
such advice and protests, predicating its rejection upon 
certain market data, disputed by Lutcher S.A., from which 
data defendant claimed to have ascertained that Lutcher 
S.A. would have an ample market for its products. 


8. As of November, 1965, defendant had under considera- 
tion a request from the Klabin group for further assistance 
in the form of a release requested by the Klabin group 
from those provisions and obligations of its loan contract 
which prevented the Klabin group from obtaining loans 
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and financing from other parties for further development 
and expansion. A release permitting such further de- 
velopment and expansion would further foreclose markets 
to Lutcher S.A. and damage and destroy the economic 
feasibility of its enterprise. 


9. A loan repayment of $470,915.54 was due from Lutcher 
S.A. to defendant on December 15, 1965. 


10. As of November 15, 1965, Lutcher S.A. did not have 
the funds necessary to make the aforesaid payment of 
$470,915.54 that would fall due to defendant on December 
15, 1965. 


11. On or about November 16, 1965, plaintiff, his son 
F. Lutcher Brown, and their attorneys, Douglas Whitlock, 
Esq. and William Rayner, Esq., advised defendant through 
its representatives, at a meeting at defendant’s offices, 
that Lutcher S.A. did not have the funds necessary to make 
the payment of $470,915.54 due on December 15, 1965. 
Defendant was then aware that the payment could be 


made only if the plaintiff or his son made the payment 
or provided the necessary additional funds to or for 
Lutcher S.A. 


12. At said meeting held on or about November 16, 
1965, the plaintiff, his son, and their attorneys, Messrs. 
Whitlock and Rayner, requested that the defendant agree 
to have a market study of the pulp and paper market con- 
ducted by an independent consulting firm, said firm to be 
mutually agreed upon. Said study was to determine the 
available market for plaintiff corporation’s products, and 
would determine before defendant acted upon the Klabin 
group’s pending request for a release, whether the market 
was sufficient to absorb the production from both plain- 
tiff corporation’s facilities and the expanded facilities 
which the Klabin group contemplated if its pending re- 
quest for a release was granted by defendant. 
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13. On or about December 14, 1965, defendant through 
its representatives promised Messrs. Whitlock and Rayner 
that, if the payment of $470,915.54 was made to defendant 
by December 31, 1965, defendant would agree to the re- 
quested market study of the pulp and paper market to 
be conducted by an independent consulting firm, said firm 
to be mutually agreed upon. 


14. Said promise made to their representatives ran to 
the plaintiff and his son, and they each acted in reliance 
upon it in effecting the payment of $470,915.54 to defendant. 


15. Plaintiff, in reliance upon defendant’s aforesaid 
promise, furnished approximately one-half ($235,000) of 
the amount needed to make the payment to defendant. 
Defendant received the sum furnished by plaintiff and 
the balance of the $470,915.54 on or before December 31, 
1965, in accordance with the aforesaid agreement of De- 
cember 14. 


16. Notwithstanding defendant’s receipt of the $470,- 


915.54, and in breach of defendant’s promise to and agree- 
ment with plaintiff, defendant failed and refused to proceed 
with the independent market study. Defendant proceeded, 
also in breach of its agreement, to make its decision to 
grant the Klabin group its requested release without the 
prior market study agreed to by defendant. 


17. As a direct and proximate result of defendant’s 
breach of its promise to and of its agreement with plain- 
tiff, the plaintiff was damaged in the amount of $240,000. 


18. The aforesaid conduct of defendant alleged in this 
Count renders defendant liable to the plaintiff under ap- 
plicable law of the United States, and alternatively under 
applicable law of Brazil, including but not limited to 
Article 159 and Article 1092 of the Brazilian Civil Code 
of 1917. 
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Wuenerore, plaintiff demands judgment against the de- 
fondant in the sum of Two Hundred Forty Thousand Dol- 
lars ($240,000), plus costs. 


Wiuutams & ConNnoLLy 


By Epwarp Beynett WILLIAMS 
Edward Bennett Williams 


By Pavu R. Connoity 
Paul R. Connolly 


By Jeremin C. Couiins 
Jeremiah C. Collins 


By Roserr L. WEINBERG 
Robert L. Weinberg 


Jury Demand 
Plaintiff demands trial by jury on all issues. 


JEREMIAH C. CoLLINs 
Jeremiah C. Collins 


[Filed: July 25, 1968] 
Notice To Take Oral Deposition 


Please take notice that the plaintiff will take the oral 
deposition of the defendant Inter-American development 
Bank, by its General Counsel, Elting Arnold, pursuant to 
the Federal Rules of Civil Procedure, on Thursday, Sep- 
tember 5, 1968 at 2:00 P.M., in the offices of Williams & 
Connolly, 1000 Hill Building, Washington, D. C. 20006, be- 
fore George M. Poe, Notary Public, or some other person 
authorized to administer an oath. 


Wrtums & ConnoLLy 


By Jeremiun C. Cotirs 
Jeremiah C. Collins 
1000 Hill Building 
Washington, D. C. 
Attorneys for Plaintiff 
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[Filed: July 25, 1968] 
Notice To Take Oral Deposition 


Please take notice that the plaintiff will take the oral 
deposition of the defendant Inter-American Development 
Bank, by its Executive Vice President, T. Graydon Upton, 
pursuant to the Federal Rules of Civil Procedure, on Thurs- 
day, September 5, 1968 at 10:00 A.M., in the offices of 
Williams & Connolly, 1000 Hill Building, Washington, D.C. 
20006, before George M. Poe, Notary Public, or some other 
person authorized to administer an oath. 


Wuiuuums & ConNoLLy 


By Jeremie C. CoLLrns 
Jeremiah C. Collins 
1000 Hill Building 
Washington, D. C. 
Attorneys for Plaintiff 


[Filed: Sept. 3, 1968] 
Motion for an Order That Depositions Not Be Taken 


Pursuant to Rule 30(b) of the Federal Rules of Civil 
Procedure, the defendant Inter-American Development 
Bank [hereinafter referred to as the ‘‘Bank’’] moves that 
this Court enter an order that the depositions noticed for 
September 5, 1968 not be taken. Those notices propose 
that the Bank’s deposition be taken through two of its 
senior officials. The grounds for this relief are: 


1. That by virtue of the Articles Establishing the Inter- 
American Development Bank, of the Inter-American De- 
velopment Bank Act (73 Stat. 301, 22 U.S.C. § 283g) and 
the International Organizations Immunities Act (59 Stat. 
669, 22 U.S.C. § 288a), the Bank’s files are inviolable and 
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its officers immune from judicial process, with respect to 
discovery of acts within their official capacities, within 
the United States. 
2. That the Bank is immune from suits by virtue of the 
Articles of Agreement and statutes set forth above. 
Wuererore, it is requested that this Court enter an 
order directing that the deposition of the Bank not be 
taken. 
Respectfully submitted, 
Arnotp & PoRTER 


By Writiam D, RocErs 
William D. Rogers 


By Dayz P. Levitt 
Daniel P. Levitt 
1229-19th Street, N. W. 
Washington, D. C. 20036 


Attorneys for Defendant 
Dated: September 3, 1968 


[Filed: Sept. 3, 1968] 


Memorandum of Points and Authorities in Support of De- 
fendant’s Motion Under Rule 30(b). F-R.C.P. for an Order 
That Depositions Not Be Taken 


I. Introduction 


Plaintiff has noticed the deposition of defendant Inter- 
American Development Bank [hereafter referred to as 
the ‘‘Bank’’] through two of its senior officials, for Sep- 
tember 5, 1968. On August 30, 1968, this Court denied de- 
fendant’s motion to continue the dates of those depositions 
pending defendant’s motion to dismiss. Pursuant to de- 
fendant’s specific reservation with respect to the motion 


lla 


denied on August 30, it now seeks an order that the depo- 
sitions not be taken, on the ground that its files are immune 
from discovery and inviolable within the United States, 
and that its officers are immune from judicial process with 
respect to acts within their official functions, under the 
provisions of the Articles establishing the Bank, the Inter- 
American Development Bank Act (73 Stat. 301, 22 U.S.C. 
§ 283g) and the International Organizations Immunities 
Act (59 Stat. 669, 22 U.S.C. § 288), and on the ground 
that the Bank is immune from suit. 


Tl. The Facts 


The complaint alleges that plaintiff is a citizen and resi- 
dent of Uruguay, that the Bank is an international or- 
ganization with its principal office in the District of Colum- 
bia, and that plaintiff is the father of F. Lutcher Brown, 
who is the president and principal shareholder of ‘‘Lutcher 
S.A. Celulose e Papel [hereafter referred to as ‘‘Lutcher 


§.A.”’], a Brazilian corporation. It further alleges that 
Lutcher S.A. was formed in 1959 to manufacture and sell 
paper pulp in Brazil. To this end, in 1961 and 1964, the 
Bank loaned $8.7 million to Lutcher S.A. 


In 1962, the Bank also made substantial loans to an- 
other Brazilian pulp and paper manufacturer [hereafter 
referred to as the ‘“‘Klabin Group’’] and to a Chilean 
paper company. In 1965, the Klabin Group sought per- 
mission of the Bank, required by its loan agreement, to 
obtain additional financing from other sources. Having 
fallen on hard times, Lutcher S.A. attempted to block this 
permission, and thus Klabin’s expansion, on the ground 
that the Brazilian market was not large enough to justify 
any additional plant capacity in the hands of a competitor. 


The instant complaint alleges that in November 1965 
plaintiff, his son and ‘‘their attorneys’’ advised the Bank 
that Lutcher S.A. was unable to meet its loan repayment 
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of $470,915.54 due on December 15, 1965. Plaintiff, his 
son and ‘‘their attorneys,”’ it is said, requested the Bank 
to conduct a market study to determine whether the Klabin 
Group should be granted permission to obtain the financing 
it sought. The complaint alleges that on or about Decem- 
ber 14, 1965, the Bank agreed that if Lutcher S.A. made its 
payment on the loan by December 31, the Bank would 
make a market study before deciding whether to allow 
Klabin to borrow outside funds for expansion, and that 
in reliance on that assurance, plaintiff and his son ad- 
vanced the required monies so that Lutcher S.A. could 
meet its debt repayment to the Bank. It is charged that, 
notwithstanding the payment, the Bank did not make the 
proposed market study, and yet granted permission to the 
Klabin Group to obtain the outside financing. Although 
Bank-financed facilities have not to date been put into use 
by the Klabin Group, plaintiff alleges that, as a direct and 
proximate result of the Bank’s breach of promise, he was 
damaged in the amount of $240,000, the amount he ad- 
vanced to Lutcher S.A. 


On March 1, 1966, plaintiff’s son, F. Lutcher Brown, and 
Lutcher S.A. filed suit in this Court to enjoin the Bank 
from granting the release to the Klabin Group, and also 
sought damages for preach of contract. Paragraph 10 of 
their verified complaint filed on March 1, 1966 stated pre- 
cisely the claim now advanced by plaintiff. 


On March 28, 1966, Judge Gasch granted the Bank’s 
motion to dismiss the complaint. The Court held that the 
complaint failed to state a claim: Lutcher 8.A. Celulose 
e Papel Candor v. Inter-American Development Bank, 253 
F. Supp. 568 (D.D.C. 1966). On July 13, 1967, the Court 
of Appeals for the District of Columbia Circuit affirmed 
the decision of the District Court. Lutcher S.A. Celulose 


1 Judge Gasch also held that the Bank was immune from suit. The Court 
of Appeals later overturned this holding. 
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e Papel v. Inter-American Development Bank, 382 F. 2d 
454 (D.C. Cir. 1967).! It, too, concluded that, 


‘“‘The complaint does not state a cause of action for 
which relief is available.’’ Jd., at 460. 


III. Argument 


1. The Bank was created by the United States and 19 
other nations of the Western Hemisphere, pursuant to the 
Agreement Establishing the Inter-American Development 
Bank in 1959. Aricle XI, Section 8, of that Agreement 
provides that: 


“Sec. 8. Personal Immunities and Privileges 


“‘All governors, executive directors, alternates, offi- 
cers and employees of the Bank shall have the follow- 
ing privileges and immunities : 

‘¢(a) Immunity from legal process with respect to 
acts performed by them in their official capacity, ex- 
cept when the Bank waives this immunity.”’ 


Section 5 of Article XI provides: 
“Sec, 5. Inviolability of Archives 
“The archives of the Bank shall be inviolable.”’ 


And Section 7 states: 
“Sec. 7. Privilege for Communications 
“The official communications of the Bank shall be ac- 
corded by each member the same treatment that it 
accords to the official communications of other mem- 
bers.’’ 


9. These immunity provisions are identical with those 
in the Articles of the International Bank for Reconstruc- 


—_— 


1 As an Appendix to this memorandum there are attached copies of the 
foregoing decisions,® as well as excerpts from the Articles of Agreement and 
the Statutes and Executive Orders referred to herein. 


_ 


* The opinions referred to have been omitted from the Appendix. 
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tion and Development (The “ World Bank’’) and the Asian 
Development Bank. See, U.S. Treasury Dept. Special Re- 
port on the Proposed Asian Development Bank, Asian 
Development Bank Act, Hearing before the Senate Foreign 
Relations Committee on H.R. 12563, 89th Cong., 2d Sess., 
at 129 (1966). 

3. These provisions have “full force and effect’? within 
the United States, by virtue of Section 9 of the Inter- 
American Development Bank Act, 73 Stat. 301, 22 U.S.C. 
§ 283g. : 

4, Section 7(b) of the International Organizations Im- 
munities Act provides: 


‘‘Representatives of foreign governments in or to 
international organizations and officers and employees 
of such organizations shall be immune from suit and 
legal process relating to acts performed by them in 
their official capacity and falling within their func- 
tions as such representatives, officers, or employees 


except insofar as such immunity may be waived by the 
foreign government or international organization con- 
cerned.”” 


The Executive Order No. 10873 of April 8, 1960, contains 
a presidential designation of the Bank as a 


‘Public international organizations entitled to enjoy 
the privilege, exemptions, and immunities conferred 
by the International Organizations Immunities Act.’’ 


5. Since the institution of the United Nations and the 
enactment of the International Organizations Immunities 
Act, we believe that no court has ever required an officer 
of an international organization to subject himself to depo- 
sition in respect of his official policy actions, as is now 
proposed by plaintiff. Unless this motion that depositions 
not be taken is granted, the proposed deposition appar- 
ently will represent the first such depositions in any judi- 
cial proceeding in the United States. 
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6. The Court of Appeals held in Lutcher S.A. Celulose 
e Papel v. Inter-American Development Bank, 382 F. 24 
454 (D.C. Cir. 1967), that the Bank was not immune from 
suit. It concluded that the language of Section 3 of Article 
XI can be read to permit suits to be instituted against 
the Bank. But section 3 refers only to the institution of 
actions, not to discovery of files and depositions of officers. 
It says: 


“‘ Actions may be brought against the Bank only in a 
Court of competent jurisdiction ....’’ (Emphasis 
supplied} 


There is nothing in the Court’s opinion to suggest, nor 
can it reasonably be maintained, that Section 3 of Article 
XI is to be read to invalidate Sections 5, 7 and 8 of that 
same Article referring to immunity from discovery. 


7. Moreover, waiver of the immunity provisions con- 
tained in Sections 5, 7 and 8 of Article XI and in the afore- 
mentioned statutes cannot be destroyed by implication. 
Section 2 of the International Organizations Immunities 
Act establishes that waivers must be express: 


“International organizations ... shall enjoy the same 
immunity from suit and every form of judicial proc- 
ess as is enjoyed by foreign governments, except to 
the extent that such organizations may expressly 
waive their immunity ....’’? (Emphasis supplied) 


The Bank has not waived its immunity from discovery, and 
from deposition of its officers in respect of their official 
actions. 


8. Furthermore, Section 2 of the International Organiza- 
tions Immunities Act, quoted above, assimilates the Bank’s 
status to that of a foreign government. And it is clear 
enough that the inviolability of the archives of a foreign 
government includes a prohibition against eliciting testi- 
mony of officials as to information obtained in their official 
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capacities. See, 8 Wigmore, Evidence (McNaughton Rev. 
1961), section 2372 at page 757, citing Kessler v. Best, 121 
Fed. 439 (S.D.N.Y. 1903), and American League for a 
Free Palestine v. Tyre Shipping Co., 202 Misc. 831, 119 
N.Y.S. 2d 860 (S.T. 1952). 


* * * 


Wholly apart from the above, it is the Bank’s position 
that it is immune from suit in this action. The Bank’s 
position is based on provisions of the Articles Establishing 
the Bank, and the statutes referred to above. The Bank 
recognizes, however, that this Court is bound by the con- 
trary determination of the Court of Appeals in the prior 
action. Lutcher S.A. Celulose e Papel v. Inter-American 
Development Bank, 382 F. 2d 454 (D.C. Cir. 1967). The 
Bank was prevented from seeking review in the Supreme 
Court of that determination by the fact that it was the 
prevailing party in the Court of Appeals. Because of the 
extreme importance of this issue to the Bank, the Bank 
hereby preserves the issue and intends to seek appellate 
review should that become necessary. 


IV. Conclusion 


For the above reasons, the Bank moves the Court to 
enter an order that the deposition not be taken. 


Respectfully submitted, 
Aznotp & Porter 


By Wru1um D. Rocrrs 
William D. Rogers 


By Danut P. Levirr 
Daniel P. Levitt 
1229-19th Street, N. W. 
Washington, D. C. 20036 


Attorneys for Defendant 
Dated: September 3, 1968 
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Statutes, Executive Orders and Agreements Involved 
A. International Organizations Immunities Act, 59 Stat. 
669, 22 U.S.C. § 288a: 


International organizations shall enjoy the status, im- 
munities, exemptions, and privileges set forth in this sec- 
tion as follows: 

(a) International organizations shall, to the extent con- 
sistent with the instrument creating them, possess the 
capacity— 


(i) to contract; 

(ii) to acquire and dispose of real and personal 
property ; 

(iii) to institute legal proceedings. 


(b) International organizations, their property and their 
assets, wherever located, and by whomsoever held, shall 


enjoy the same immunity from suit and every form of 
judicial process as is enjoyed by foreign governments, ex- 
cept to the extent that such organizations may expressly 
waive their immunity for the purpose of any proceedings 
or by the terms of any contract. 


(c) Property and assets of international organizations, 
wherever located and by whomsoever held, shall be im- 
mune from search, unless such immunity be expressly 
waived, and from confiscation. The archives of inter- 
national organizations shall be inviolable. 


(ad) Insofar as concerns customs duties and internal- 
revenue taxes imposed upon or by reason of importation, 
and the procedures in connection therewith; the registra- 
tion of foreign agents; and the treatment of official com- 
munications, the privileges, exemptions, and immunities to 
which international organizations shall be entitled shall be 
those accorded under similar circumstances to foreign 
governments. 
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B. Agreement Establishing the Inter-American Develop- 
ment Bank 
Article XI. Status, Immunities and Privileges 
Section 1. Scope of Article 


To enable the Bank to fulfill its purpose and the func- 
tions with which it is entrusted, the status, immunities, and 
privileges set forth in this article shall be accorded to the 
Bank in the territories of each member. 


Section 2. Legal Status 


The Bank shall possess juridical personality and, in par- 
ticular, a full capacity— 


(a) to contract; 


(b) to acquire and dispose of immovable and movable 
property; and 


(c) to institute legal proceedings. 


Section 3. Judicial Proceedings 


Actions may be brought against the Bank only in a 
court of competent jurisdiction in the territories of a mem- 
ber in which the Bank has an office, has appointed an agent 
for the purpose of accepting service or notice of process, 
or has issued or guaranteed securities. 


No action shall be brought against the Bank by members 
or persons acting for or deriving claims from members. 
However, member countries shall have recourse to such 
special procedures to settle controversies between the Bank 
and its members as may be prescribed in this Agreement, 
in the bylaws and regulations of the Bank of [sic] in con- 
tracts entered into with the Bank. 


Property and assets of the Bank shall, wheresoever lo- 
eated and by whomsoever held, be immune from all forms 
of seizure, attachment or execution before the delivery of 
final judgment against the Bank. 
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Section 4. Immunity of Assets 


Property and assets of the Bank, wheresoever located 
and by whomsoever held, shall be considered public inter- 
national property and shall be immune from search, requi- 
sition, confiscation, expropriation or any form of taking or 
foreclosure by executive or legislative action. 


Section 5. Inviolability of Archives 

The archives of the Bank shall be inviolable. 
Section 6. Freedom of Assets From Restrictions 

To the extent necessary to carry out the porpose [sic] and 
function of the Bank and to conduct its operations in ac- 
cordance with this Agreement, all property and other 
assets of the Bank shall be free from restrictions, regula- 


tions, controls and moratoria of any nature, except as may 
otherwise be provided in this Agreement. 


Section 7. Privilege for Communications 


The official communications of the Bank shall be accorded 
by each member the same treatment that it accords to the 
official communications of other members. 


Section 8. Personal Immunities and Privileges 


All governors, executive directors, alternates, officers and 
employees of the Bank shall have the following privileges 
and immunities: 


(a) Immunity from legal process with respect to acts 
performed by them in their official capacity, except when 
the Bank waives this immunity 
C. Inter-American Development Bank Act, 73 Stat. 301, 

22 U.S.C. § 283g. 
Section 9. Status, Privileges, and Immunities ... 


The provisions of article X, section 4(c), and article XI, 
sections 2 to 9, both inclusive, of the agreement shall have 
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full force and effect in the United States, its Territories 
and possessions, and the Commonwealth of Puerto Rico, 
upon acceptance of membership by the United States in, 
and the establishment of, the Bank. 


D. Executive Order No. 10873, As Amended By Execu- 
tive Order No. 11019, 3 CFR. 404,599 (April 8, 1960, 
April 27, 1962). 


Inter-American Development Bank Entitled to Enjoy Cer- 
tain Privileges, Exemptions and Immunities. 


By virtue of the authority vested in me by section 1 of 
the International Organizations Immunities Act, approved 
December 29, 1945 (59 Stat. 669), and having found that 
the United States participates in the Inter-American De- 
velopment Bank under the authority of an Act of Congress 
approved August 7, 1959 (73 Stat. 299), I hereby designate 
the Inter-American Development Bank as a public interna- 
tional organization entitled to enjoy the privileges, exemp- 
tions, and immunities conferred by the International Or- 
ganizations Immunities Act; provided, that such designa- 
tion shall not be construed to affect in any way the appli- 
cability of the provisions of Section 3, Article XI, of the 
Articles of Agreement of the Bank as adopted by the Con- 
gress of the United States in the Inter-American Develop- 
ment Bank Act (73 Stat. 299; 22 U.S.C. 283-2831). 


The designation of the Inter-American Development 
Bank as a public international organization within the 
meaning of the International Organizations Immunities 
Act shall not be deemed to abridge in any respect privi- 
leges, exemptions, and immunities which that organization 
may have acquired or may acquire by treaty or congres- 
sional action. 
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Transcript of Proceedings 


[2] The Deputy Clerk: Case of Brown vs. Inter-Ameri- 
can Development Bank, Civil Action 1313-68. 

Mr. Collins: May it please the Court, my name is Jere- 
miah Collins. I appear before you on behalf of the plain- 
tiff in this case. I believe Your Honor has the file in front 
of you at this time. 

Hopefully as an assistance to the Court, I would like to 
tell the Court a little bit of the background of this case. 
There was a corporation that was formed some years ago 
that borrowed money. 

The Court: I understand what led up to this litigation, 
Counsel. 

Mr. Collins: And as you understand, Your Honor, the 
corporation filed a law suit against the bank and the law 
suit was dismissed on two grounds: one, on jurisdiction, 
and, second, a failure to state a cause of action. 

The case then went up. The Court of Appeals, if I may 
be frank about it, I am not quite sure what the Court of 
Appeals did. I am sure that that will come back to haunt 
me as I quote from my adversary. 

This action, however, is a suit on behalf of a [3] man 
by the name of Brown against the defendant bank claim- 
ing that he had a contract with the bank, and in his law 
suit he claims that the bank breached the contract. After 
that law suit was filed on behalf of the plaintiff, I filed a 
notice to take the deposition of the defendant bank. That 
notice scheduled the depositions for the bank for August 
22 and August 23. 

I was called by the attorneys for the defendant bank. 
They asked if I would postpone those depositions. I agreed 
to postpone those depositions because I was told that the 
bank intended to file a motion to quash those notices. 
That motion to quash those notices was supposed to be 
filed by no later than August 20th. 

As Your Honor perhaps notes from the file, and as Your 
Honor perhaps now knows, no motion to quash was filed. 
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Instead, on Thursday afternoon of last week I was served 
with a motion to continue or postpone the depositions. 

That motion came on for hearing before Chief Judge 
Curran on Friday and that motion was denied. 

T received in this morning’s mail—I am not sure whether 
it was by mail or by hand delivery—a motion to quash the 
notices for taking these depositions. 

I say to Your Honor, first of all, that the filing [4] of 
the motion to quash coming as it does on the eve of the 
depositions in violation of the specific agreement I had 
with this office—and I am sure there was just a misunder- 
standing or a mix-up with respect to that—comes too late. 

I further say to Your Honor that the motion to quash— 
and I am sure, again, unintentionally—undertakes to mis- 
lead Your Honor. The whole tenor of the motion to quash 
is on the theory that the bank is immune from suit and 
beyond the purview and the jurisdiction of this Court. And 
I say to Your Honor it is not. 

The Court: The Court of Appeals has already decided 
otherwise. They reserved their contention to take up on 
appeal this case as they took the case up on appeal that 
was dismissed. I understand that point. 

Mr. Collins: Yes, Your Honor. And I think, ‘Your 
Honor, if I may say this and then I will conclude: I think 
what the defendant is endeavoring to do—and, indeed, if 
I were in their position, I might very well try to do it 
myself—I think the defendant is trying to get Your Honor 
to rule that these motions should be granted in an effort 
to try to posture their case so they can try to take it up 
in another fashion or something like that. 

I don’t think in fairness to Your Honor that Your [5] 
Honor can do that at this stage. I think that Your Honor 
has to be bound by the Court of Appeals which says that 
certainly at this juncture there is jurisdiction over the 
defendant. 

The Court: That doesn’t answer the question. 

Mr. Collins: I think it does. 
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The Court: How? 

Mr. Collins: If they choose not to show up for the depo- 
sitions, then the burden is upon me on behalf of the plain- 
tiff to undertake to do something under the Federal Rules. 
I think that the defendant is trying to get Your Honor to 
put the cart before the horse. I think that at this stage 
the plaintiff, who has been served at this late date with a 
motion to quash at a time when—and this was the very 
thing I was trying to forestall—I can’t even file an opposi- 
tion to it, and that Your Honor is asked to rule at this 
stage that the motion should be granted. I would suggest 
to Your Honor— 

The Court: Why was the motion to continue the deposi- 
tions denied? 

Mr. Collins: The motion to continue the depositions was 
denied—I don’t know, Your Honor, but I am sure that it 
was denied because of a breach of an agreement. 

[6] The Court: Do you mean, in other words, that the 
motion to quash had not been filed at the time? 

Mr. Collins: I think so. And I think as part of that 
motion, as Your Honor perhaps observed in reviewing 
the file, as a part of the motion to continue or postpone, as 
it was labeled, that argument, too, was on the basis that 
these depositions couldn’t be taken in any event. 

Now, although the argument was held, I know Your 
Honor would think me presumptuous were I to say what 
was going on within the cloistures of Judge Curran’s mind. 
I don’t know. 

The Court: I want to know if he announced any reason 
for failure to continue the depositions? 

Mr. Collins: As far as I am concerned, he did not. How- 
ever, I will defer to my adversary in the event that he did. 

But I think, Your Honor, that at this stage this motion 
should not be granted. I think the Court of Appeals has said 
there is jurisdiction over this bank. And if there is juris- 
diction over the bank, the Federal Rules of Civil Procedure 
apply. 
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They have an efection to make. Either they appear for 
their depositions or they do not. And if they do not, [7] 
there is not an automatic sanction. I then have to file a 
motion to which they are entitled to respond, and then the 
matter can be heard, I think, with some opportunity for 
deliberation, reflection and some intelligence. 

I cannot stand here this afternoon, Your Honor— 

The Court: Why do you say they should go forward on 
Thursday? 

Mr. Collins: Your Honor, the law suit with which we are 
presently concerned involves a claim by my client against 
this bank that there was a contract. Now, I don’t know 
what these particular officers of this bank—in other words, 
what the defendant did or did not do with respect to that 
contract. I do not know what went on within their minds. 
I do not know what indeed they said. I know what my 
client says that they said. I do not know what memoranda 
passed among them. 

I am entitled to find out from the defendant what his 
position is, much the same as my adversary might be en- 
titled to take the deposition of my client. 

The Court: That is the very point at issue which is be- 
fore the Court at this point, isn’t it, whether you are so 
entitled? 

Mr. Collins: Yes, it is, Your Honor. 

[8] ‘The Court: And if I understood you correctly, be- 
cause of the manner in which this came to the Court’s at- 
tention today, you have not been in a position to answer 
the memorandum? 

Mr. Collins: Not by my own making, Your Honor. 

The Court: I understand that. 

Mr. Collins: And I feel very strongly about that be- 
cause this is, as Your Honor know, the way all of us law- 
yers have always operated. 

The Court: Assuming that you are entitled to all that 
you have asked for, counsel, by way of discovery, the 
Court wants to know why that must be Thursday? 
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Mr. Collins: Your Honor, if I may say this, this law 
suit was filed some time ago. The marshal’s office, un- 
fortunately, decided that the defendant was not servable 
because he was beyond the jurisdiction of this Court. It 
was only after I talked to the marshal’s office to tell them 
that was not the fact because of the Court of Appeals rul- 
ings that they served. 

The defendant asked me for an extension of time in 
which to answer or otherwise plea to the complaint, and I 
have freely given that, Your Honor. I feel as though I am 
frankly in the position of being told, well, you wait, Mr. 
[9] Collins, you wait, Mr. Plaintiff, you wait, and this is 
all I have been asked to do throughout. 

And that’s why, Your Honor, that I said, well, when I 
am asked to wait again, if I am going to wait, I ask you 
one thing, you file your motion to quash so that we can 
have this heard by September 5. 

Now, the defendant wants to put this off, obviously, for 
tactical or strategic reasons; they want to have everything 
argued sometime in December or October or January or 
November. And I think that I am entitled to have this 
presently decided. 

In other words, I don’t think that a plaintiff is entitled 
because of some nebulous claim here and some nebulous 
claim there to be put off. And that is why I say to Your 
Honor the failure to grant the defendant’s motion now in 
no way prejudices the defendant, but it certainly does the 
plaintiff. If Your Honor does not grant their motion, the 
defendant can then make his decision, do we appear or do 
we not appear. Are we right or are we wrong. If they 
feel so strongly about it, they don’t have to appear. Then 
I have to file my motion. Then they have an opportunity 
to respond. But at this late date— 

The Court: Why should we go through two hearings 
[10] in that regard? Why shouldn’t we have it deter- 
mined whether you have a right to take depositions? 

Mr. Collins: Frankly, Your Honor, I think I do have a 
right to take the depositions. 
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The Court: I understand that is your position, but I 
also understand that you have not had an opportunity to 
reply to the legal reasons that they give that you do not 
have the right? 

Mr. Collins: Frankly, Your Honor, I don’t think I 
should be put in this position on September 3 for deposi- 
tions to be taken on September 5th when the agreement 
was that the motion would be filed by August 20th. I feel 
very strongly about that. 

I say, also, in conclusion, Your Honor, that the defendant 
is in no way prejudiced and we are. 

The Court: No specific prejudice; just the matter of 
delay; is that correct? 

Mr. Collins: Well, Your Honor, that’s a difficult ques- 
tion to answer, but I am sure Your Honor appreciates this. 
T assume because of what has been told to me by the de- 
fendant, that the defendant does not intend to answer this 
complaint. The defendant intends, rather, to file a motion 
to dismiss on one theory or another, presumably on the 
theory that it [11] doesn’t state a cause of action. 

Now, I would like to have the defendant’s deposition 
in an effort to respond to that because should that come 
on for hearing before Your Honor, at that stage, if Your 
Honor is inclined to grant it or is in doubt, you would say 
to me, well, what other evidence do you have, what other 
allegations can you make? And I would say to Your Honor 
one of two things. May I have leave to amend or may I 
have leave to engage in some discovery, because Your 
Honor does not want, I am sure, to put a man out of Court 
solely on the basis of papers as opposed to evidence. 

The Court: And I don’t intend to issue an order grant- 
ing a discovery if the statute says that it should not be 
granted, either. Without regard to any agreement that 
counsel made or any misunderstanding or any failure to 
file or anything else, any order that I issue will be based 
on a right to have the order. 

Mr. Collins: Your Honor, if I may say this: In my 
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opinion, there is no statute that says that we are not en- 
titled to take depositions. The Federal Rules of Civil Pro- 
cedure under which this defendant now must live, as I must 
live, this defendant is subject to those rules. This Court 
has said that it is subject to the jurisdiction of this [12] 
Court. I am entitled to take their deposition. And the 
defendant is now saying to Your Honor, well, there is some 
statute or some treaty or something of that nature that 
says that it is not, and they are trying to move it up. I 
don’t think there is anything that says that to Your Honor. 

As far as the filing of a deposition notice is concerned, 
if the defendant is subject to the jurisdiction of this Court, 
I am entitled to file a notice for the taking of that deposi- 
tion, and the defendant is obliged to respond—unless there 
is some statute which says that it is not entitled to re- 
spond, and the Court of Appeals in this case with respect 
to this defendant, not in this case, but with respect to this 
defendant, says that it is subject to the jurisdiction of this 
Court. And I say that were Your Honor to rule otherwise, 
I think it would be not only error but I think it would be 
prejudicial to the plaintiff. 

Mr. Rogers: Your Honor, just a few things. 

Number one, with respect to this alleged understanding, 
I am in somewhat of an embarrassing position. I was out 
during the summertime when this case was started in 
Portland, Oregon, and then I went to Buenos Aires, Argen- 
tina. Mr. Collins apparently had some conversations with 
some juniors [13] in my office. 

When I got back, I tried to get an agreement to extend 
the time on the depositions, and for some reason or other, 
he has been unwilling to do so. That is why I filed the 
motion to continue last week hoping to get the depositions 
put over. 

Mr. Collins said, no, that he insisted that he had an 
understanding that we were going to file the motion to 
quash. So when the motion to continue was denied, we 
filed the motion to quash which I thought was just what Mr. 
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Collins wanted, the opportunity to meet the motion to 
quash on the merits, for reasons which I have never been 
clear about. 

But beyond this, I must confess that Mr. Collins’ under- 
standing of the situation is somewhat different than mine. 

The Court: This was an oral hearing on the motion to 
continue? 

Mr. Rogers: Yes. 

The Court: For what reason? 

Mr. Rogers: Mr. Collins, as I recall it, told Judge Curran 
that our office had agreed that we would file a motion to 
quash, not a motion to put off the hearing, a [14] motion 
to quash, meeting this issue of immunity from discovery 
head on, and Judge Curran denied my motion to continue. 

I was surprised because I felt that usually postpone- 
ments, continuances on depositions were normally granted. 

But in any event, we are here before Your Honor with 
a mature motion to quash which meets this issue of the 
immunity from discovery of the bank which I understood 
was just what Mr. Collins wanted. 

Number two, he has discussed the question of prejudice 
if the depositions are taken or not taken. And he has 
urged Your Honor to weigh the relative prejudice of the 
two parties. It seems to me that if we reflect for a mo- 
ment, the prejudice, if these depositions are taken to the 
bank and to all other snternational organizations is going 
to be very severe. 

This is a bank which consists of twenty-two nations, 
representatives. Investment decisions are made by those 
representatives on the board of the bank that represent 
each of the different countries. Those investment decisions 
are confidential, secret and diplomatically classified for 
obvious reasons: that for the bank to disclose in the courts 
of one nation the reasons why it may or may not have made 
a loan to a citizen of another nation is obviously treading 
on [15] very sensitive toes. 

The Court: But under the rules you don’t have to an- 
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swer any questions at the deposition you don’t want to 
answer, do you? Rule 30 (d) clearly says you can termi- 
nate a deposition and come into Court and have the Court 
determine whether the questions have to be answered. 

Mr. Rogers: That is true, Your Honor. But I think 
equally true in addition to Rule 3 (d) is, in fact, the 
Articles of Agreement of this bank to which the United 
States subscribed and which are made of full force and 
effect in this country, provide the bank’s officers are not 
to be subject to judicial process in respect of their official 
action, and the bank’s files are to be inviolate. 

Now, it clearly seems incumbent upon me, Your Honor, 
before luring Mr. Collins into a deposition room and in- 
sisting on the witness not answering, that we should in 
all honesty and candor, and in terms of our obligation to 
the bank and in terms of the entire structure of the con- 
fidentiality of the deliberations of international organiza- 
tions in this nation—plead the clear immunity of the bank 
from discovery. 

Now, let me make a third point because Mr. Collins I 
think perhaps wasn’t clear in his own mind. This issue [16] 
that is presented to Your Honor now is quite distinct from 
the issue of the immunity of the bank from suit. We are not 
claiming to Your Honor now that this bank is immune 
from suit. We have accepted service of process. We are 
before the Court. The Court of Appeals found that there 
was no immunity from suit by virtue of the language of 
Section 3 of Article 11 of the bank’s articles. 

That is a different section. The language is different. 
It refers to different matters than what we are relying on 
here today. We are relying today, Your Honor, on the 
provisions of the Articles of Agreement which were not 
involved in the appeal to the Court of Appeals last time. 
We are relying on different articles which say that the 
bank’s officers are immune and that its files are inviolate, 
provisions having nothing to do with the immunity of the 
bank from suit. 
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The Court: Well, the plaintiff then wants to know what 
good is his right to sue? 

Mr. Rogers: He has a right to sue, and there are a 
variety of possibilities with respect to the results of our 
refusal to waive our immunity from discovery. I won't 
argue that at the moment. 

In my judgment, there are 2 number of results that 
{17] could occur. For example, if this complaint with- 
stands a motion to dismiss and the case went on to trial, he 
would be in a position to argue, and we would be in a posi- 
tion to oppose, that the right result from our refusal to 
waive our immunity the facts that he attempted to prove 
through that deposition would be taken against us. 

Those issues, however, issues relating to the conse- 
quences of the bank’s refusal to submit itself to deposition, 
are issues presented at the trial of the case, as is quite 
typical in cases against the United States. These kinds 
of problems arise over and over again there, and it is 
the trial judges who sort out the consequences of the re- 
fusal of the United States to waive immunity or to waive 
privilege in respect of confidential Government communi- 
cations. 

Now, there are other lines of authority which turn it 
around and say that, for example, the refusal to waive a 
privilege is not to be taken against the Government. 

But all these issues of the consequences of the bank’s 
refusal to waive its immunity from discovery, it seems 
to me, are properly issues for the trial judge, and we 
svould suggest that they be remitted to the trial judge and 
we will be prepared to stand the consequences of our re- 
fusal to waive immunity. But the immunity itself of the 
bank, the [18] immunity of the secret deliberations of this 
international organization, is so profoundly clear from 
these articles which have been accepted by the United 
States by statute, st seems to me there really isn’t very 
much to argue about at this stage of the game. 
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This is a mature motion to quash. This bank is immune 
from discovery. Like the United Nations, like the Inter- 
national Finance Corporation, like the World Bank, there 
has never yet, so far as | can discover, ever been a deposi- 
tion of an official of an international organization in respect 
of his official acts in a court in the United States. Mr. 
(Collins is asking Your Honor for the first such opportunity. 
If the veil of confidentiality is drawn back from the de- 
liberations of this bank, if Mr. Collins is permitted to ask 
the bank officials why they made loans to one competitor 
but not to another, why they did so and so with respect to 
certain kinds of loans, why they made this sort of conces- 
sion in respect of attracting additional capital to one of 
these competitors or to the son’s firm, what the bank felt 
about the competition in the Brazilian pulp industry— 

The Court: If that is the law, the Court will do it; 
if that is not the law, the Court will not do it. 

Mr. Rogers: Thank you, Your Honor. 

[19] Mr. Collins: Your Honor, may I make one final 
observation? 

The Court: Certainly. 

Mr. Collins: I could not help as I sat there thinking 

that, my Lord, we of the plaintiffs are trying to do some 
heinous thing and tip the balance of world power. 
_ The very same argument, Your Honor, was made to 
the Court of Appeals with respect to this bank before, and 
I should like to quote to Your Honor from page 12 of that 
opinion. The district judge concluded that: ‘Where deli- 
eate complex issues of internal economic policy are in- 
volved, jurisdiction should be denied. But the complaint,”’ 
the opinion continues, ‘does not raise large or delicate 
international policy issues, but rather, purports to allege 
nwhat at best is a simple preach of agreement or possible 
tort.”’ 

That’s what this case is all about. We are not interested 
in getting into the international field, and, indeed, I think 
Nour Honor aptly pointed out by virtue of a question 


perhaps to my adversary that these are things that you 
really can take care of at the deposition itself and then it 
would be right for Your Honor to determine whether I 
should be entitled to ask that question, whether I should 
be entitled to that information or whether I should not. 
‘(20] For these reasons, I think that at this stage the 
motion should be denied and the defendant can then deter- 
mine whether it wishes to ignore the notice or whether 
it wishes to appear and elect not to answer questions. 

. The Court: To make a ruling at this point would be, in 
fact, to state the law as it applies to this bank, or it 
nvould at least be the law of the case. The Court is dis- 
posed to give counsel for the plaintiff the opportunity to 
respond to this motion in writing, if he chooses to do so. 
Otherwise the Court is prepared to decide the motion this 
afternoon. 

There has been no reason demonstrated to the Court 
as to why the deposition must take place on Thursday. 
That is not to say that the Court is ruling at the moment as 
to whether the deposition should ever take place. Counsel 
for the plaintiff has the opportunity of determining 
whether he wants to reply to the memorandum of law, the 
points raised on the defendant’s motion to quash, or 
whether you will abide by the oral argument and repre- 
sentations made to the Court and the Court will issue a 
ruling accordingly. 

Mr. Collins: Your Honor, I would stand on our motion 
as stated orally. 

The Court: All right. You will know by 3:00 [21] this 
afternoon. I will have my law clerk call each of your 
officers and advise you of the action of the Court. 

Mr. Collins: Your Honor, I thank you for permitting 
me to appear this afternoon. I apologize for not being 
here this morning. 

The Court: No apology is necessary. 

Mr. Collins: I appreciate the fact that you gave me some 
time this afternoon. 
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The Court: I think you are entitled to it. I am here. 
I am supposed to be available to litigants in this court. 
‘Your absence was explained by counsel for the bank, and 
there was not any intention on the Court’s part not to give 
you the opportunity to appear. I held it open until 1:45 
so if you did choose to come down, you could do so. 

Mr. Collins: Thank you, Your Honor. 

The Court: Very well. We will stand adjourned. 


(Whereupon, the hearing was concluded.) 


[Filed Sept. 5, 1968] 
Motion To Dismiss 


Defendant Inter-American Development Bank moves, 
pursuant to Rules 12(b) (1), 12(b)(2) and 12(b)(6) of the 
Federal Rules of Civil Procedure, to dismiss the complaint 
in this action on the grounds that: 


1. Plaintiff is without standing to maintain this action 
against the defendant, and has failed to state a claim 
upon which relief can be granted. 


2. The defendant is immune from this suit by virtue of 
the provisions of the International Organizations Immuni- 
ties Act (59 Stat. 699, 22 U.S.C. § 288a), and the Agree- 
ment Establishing the Inter-American Development Bank, 
which is made fully applicable within the United States by 
the Inter-American Development Bank Act (73 Stat. 301, 
22 U.S.C. §§ 283-283k). 


Respectfully submitted, 
ARNOLD & PorTER 


By Wr D. Rocers 
William D. Rogers 


By Danzz P. Levirr 
Daniel P. Levitt 
1229 - 19th Street, N. W. 
Washington, D.C. 20086 
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[Filed Sept. 5, 1968] 


Memorandum of Points and Authorities in Support of 
Motion To Dismiss 


Statement 


On July 16, 1968, the plaintiff served a complaint upon 
the defendant Inter-American Development Bank [herein- 
after referred to as the ‘‘Bank’’]. The complaint alleges 
that plaintiff is a citizen and resident of Uruguay, that the 
Bank is an international organization with its principal 
office in the District of Columbia, and that plaintiff is the 
father of F. Lutcher Brown, who was the president and 
principal shareholder of Lutcher S.A. Celulose e Papel 
(hereinafter, ‘‘Lutcher S.A.’’], a Brazilian corporation. It 
further alleges that Lutcher S.A. was formed in 1959 to 
manufacture and sell paper pulp in Brazil. To this end, 
in 1961 and 1964, the Bank loaned $8.7 million to 
Lutcher S.A. 

In 1962, the Bank also made substantial loans to another 
Brazilian pulp and paper manufacturer {hereinafter re- 
ferred to as the ‘“‘Klabin Group’’] and to a Chilean paper 
company. In 1965, the Klabin Group sought permission of 
the Bank, required by its loan agreement, to obtain addi- 
tional financing from other sources. Having fallen on hard 
times, Lutcher S.A. attempted to block this permission, and 
thus Klabin’s expansion, on the ground that the Brazilian 
market was not large enough to justify any additional plant 
capacity in the hands of a competitor. 

The complaint alleges that in November 1965 plaintiff, 
his son and “their attorneys’? advised the Bank that 
Lutcher S.A. was unable to meet its loan repayment of 
$470,915.54 due on December 15, 1965. Plaintiff, his son 
and “their attorneys,” it is said, requested the Bank to 
conduct a market study to determine whether the Klabin 
Group should be granted permission to obtain the financing 
it sought. The complaint alleges that on or about Decem- 
ber 14, 1965, the Bank agreed that if Lutcher S.A. made 
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its payment on the loan before the Bank closed its books on 
December 31, the Bank would make a market study, and 
that in reliance on that assurance, plaintiff and his son 
advanced the required monies to the corporation so that 
Lutcher S.A. could meet its debt repayment to the Bank. 
It is charged that, notwithstanding the payment, the Bank 
not only failed to make the proposed market study, but 
granted permission to the Klabin Group to obtain outside 
financing. Although Bank-financed facilities have not to 
date been put into use by the Klabin Group, plaintiff 
alleges that, as a direct and proximate result of the Bank’s 
breach of promise, he was damaged in the amount of 
$240,000, $5,000 more than he alleges having advanced to 
the Bank. 


Summary of Argument 


The complaint must be dismissed because plaintiff lacks 
standing to bring this action and his complaint fails to 
state a claim upon which relief may be granted. This 


Court in an opinion by Judge Gasch so held with respect 
to an identical claim advanced by the plaintiff’s son and 
arising out of precisely the same facts. Lwutcher S.A. 
Celulose e Papel Candoi v. Inter-American Development 
Bank, 253 F. Supp. 568 (D.D.C. 1966). And on July 13, 
1967, the Court of Appeals for the District of Columbia 
Cireuit affirmed that conclusion. Lwutcher S.A. Celulose 
e Papel v. Inter-American Development Bank, 127 App. 
D.C. 238, 382 F. 2d 454 (1967). 

This suit must also be dismissed because the Bank is 
immune from suits of this nature by virtue of the Interna- 
tional Organizations Immunities Act, 59 Stat. 699, 22 
U.S.C. § 288a, and the Agreement Establishing the Bank 
which is made fully effective in the United States by the 
Inter-American Development Bank Act, 73 Stat. 301, 22 
U.S.C. $ 283g. Judge Gasch so held in the opinion cited 
above, but was reversed by the Court of Appeals. The 
‘defendant, however, was denied an opportunity to seek 
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review of this immunity determination in the United States 
Supreme Court by the fact that it was the prevailing party 
in the Court of Appeals, which affirmed the dismissal of 
the complaint. Because this matter is so important to the 
integrity of the Bank’s basic investment decisions and 
policies, the Bank intends to preserve this issue so as, if 
necessary, to obtain an adjudication in the Supreme Court. 


Argument 


J. The Complaint Should Be Dismissed Because Plaintiff 
Lacks Standing To Bring This Suit and Has Failed To 
State a Claim Upon Which Relief May Be Granted. 


A. 


It is our view that these issues are foreclosed by the 
prior decisions of this Court and the Court of Appeals. 
The gravamen of the present complaint is that in December 
1965, when advised that Lutcher S.A. was not prepared to 
meet the December 15 snstallment of its debt to the Bank, 
the Bank allegedly promised that if the corporation paid 
its December 15 installment before the Bank closed its 
books on December 31, +t would retain a firm (whose iden- 
tity was to be mutually agreed upon) to conduct a survey 
of the Brazilian market for pulp and paper. It is further 
alleged that in reliance upon this promise, plaintiff ad- 
vanced funds to the corporation, which then paid the in- 
stallment due. Nevertheless, the complaint alleges, the 
Bank failed to arrange for the promised market study. It 
is asserted that this omission is somehow related to the 
eventual default by Lutcher §.A. on its loan to the Bank 
and the financial injury allegedly suffered by plaintiff. 


Two years ago, on March 1, 1966, plaintiff’s son, F. 
Lutcher Brown, and the Brazilian corporation of which he 
was then president, Lutcher S.A., filed suit in this Court 
for a preliminary injunction and also for breach of con- 
tract. Paragraph 10 of their verified complaint stated pre- 
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cisely the claim now advanced by plaintiff. The complaint 
alleged that, 


“On December 14, 1965, the Executive Vice President 
of the [ADB and its General Counsel advised repre- 
sentatives of Lutcher S.A. that the IADB would not 
grant the extension of the payment date [the complaint 
alleged that Lutcher S.A. had sought a 90-day exten- 
sion], but that if Lutcher S.A. made the December 15, 
1965 payment by December 31 when the LADB closed 
its books the LADB would agree to the independent 
study of Lutcher S.A. and the pulp and paper market. 
Relying upon this representation, F. Lutcher Brown 
provided more funds and Lutcher S.A. made the pay- 
ment within the allowed time and there were several 
meetings with LADB representatives to discuss how 
to proceed with the agreed upon study.”’ 


Paragraph 11 of the verified complaint stated that, 


‘Representatives of the [ADB implied to the Lutcher 
S.A. representatives that the management of the [ADB 
would not decide its course of action in connection with 
the clearance of the Klabin Group’s project until after 
the market study which the IADB agreed with Lutcher 
S.A. should be made and had been made by an inde- 
pendent firm.’’ 


On March 28, 1966, Judge Gasch denied plaintiffs’ mo- 
tion for a preliminary injunction and granted the Bank’s 
motion to dismiss the complaint. The Court held that the 
complaint failed to state a claim upon which relief could 
be granted.1 Lutcher S.A. Celulose e Papel Candoi v. 
Inter-American Development Bank, 253 F. Supp. 568 (D. 


1A copy of this opinion is attached as Exhibit A to this memorandum. 
The opinion of the Court of Appeals is attached as Exhibit B.* Copies of the 
original complaint filed in support thereof, and a transcript of plaintiffs’ 
motion for an injunction, the affidavit in support thereof, and a transcript of 
plaintiffs’ counsel’s argument to the District Court, are Exhibits C, D, E and F. 


Exhibits A and B are not reproduced herein. They are opinions 
reported at 253 F. Supp. 568 (D.C.C. 1966) and 127 U.S. App. D.C. 238, 
382 F.2d 454 (1967). 


38a 
D.C. 1966). On July 13, 1967, the Court of Appeals for 


the District of Columbia Cireuit affirmed the decision of 
the District Court. It, too, concluded that, 


‘<The complaint does not state a cause of action for 
which relief is available.”’ 


In language clearly dispositive of the claim now presented 
by plaintiff, the Court of Appeals explained that, 


“The complaint alleges that in reliance on the promised 
market survey Brown personally advanced funds to 
Lutcher, which made payments to the Bank on its 
loans. Appellants’ brief_argues that but for the 
promised market survey Brown and Lutcher ‘might 
not have taken’ these actions. Assuming arguendo 
that the agreement described is not fatally vague, it is 
not supported by consideration since performance of a 
pre-existing obligation is not consideration. That 
Brown individually acted to his detriment, as he claims, 
by advancing additional funds to his corporation is not 
enough; individually he alleges no contract with the 
Bank in relation to the financing program. All rela- 
tions between Lutcher and the Bank rested on formal 
loan contracts; accordingly Brown’s individual action 
in putting new funds into his corporation, even if in- 
fiuenced, as his brief argues, by the promised market 
survey, does not give rise to a cause of action.’ 
Lutcher S.A. Celulose e Papel v. Inter-American De- 
velopment Bank, 127 App. D.C. 238, 244-245, 382 F. 2d 
454, 460-461 (D.C. Cir. 1967). 


In sum, this Court and the Court of Appeals have de- 
termined that an allegation that someone advanced funds to 
Lutcher S.A. in December 1965 to enable the corporation to 
meet its pre-existing contractual obligations in reliance 
upon an alleged promise by the Bank to arrange for a 
market study, fails to state a claim upon which relief can 
be granted and the person stating such a claim lacks stand- 
ing to maintain a suit. Accordingly, in our view, these 
questions are foreclosed from further adjudication, and the 
present complaint should be dismissed. 


39a 


It is also clear that plaintiff lacks standing in this Court. 
The question of standing is controlled by the decision of 
the Supreme Court in Alabama Power Co. v. Ickes, 302 
U.S. 464 (1938), and by decisions of this Court applying 
the rule stated therein? In Alabama Power, the Court held 
that a private power company lacks standing to challenge 
Federal loans to finance the construction of competing 
power facilities on the ground that these loans to lawful 
competitors were themselves contrary to law. The Court 
stated, at 302 U'S., 479-481: 


“The ultimate question which, therefore, emerges is 
one of great breadth. Can anyone who will suffer in- 
jurious consequences from the lawful use of money 
about to be unlawfully loaned maintain a suit to en- 
join the loan? An affirmative answer would pro- 
duce novel and startling results. And that question 
suggests another: Should the loan be consummated, 
may such a one sue for damages? If so, upon what 
ground may he sue either the person making the loan 
or the person receiving it? Considered apart, the 
lender owes the sufferer no enforceable duty to re- 
frain from making the unauthorized loan; and the 
borrower owes him no obligation to refrain from using 
the proceeds in any lawful way the borrower may 
choose. If such a suit can be maintained, similar suits 
by innumerable persons are likewise admissible to de- 
termine whether money is being loaned without lawful 
authority for uses which, although hurtful to the com- 
plainants, are perfectly lawful. The supposition opens 
a vista of litigation hitherto unrevealed. 


“¢ John Roe [sic], let us suppose, is engaged in operating 
a grocery store. Richard Roe, desiring to open a rival 
and competing establishment, seeks a loan from a man- 
ufacturing concern which, under its charter, is with- 


2 Kansas City Power g Light Co. v. McKay, 96 U.S. App. D.C. 273, 277, 
225 F.2d 924, 928 (D.C. Cir.), cert. denied, 350 U.S. 884 (1955); Texas State 
AFL-CIO v. Kennedy, 117 U.S. App. D.C. 343, 330 F.2d 217 (D.C. Cir.), cert. 
denied, 379 U.S. 826 (1964); Pennsylvania B.R. v. Dillon, 118 U.S. App. D.C. 
257, 335 F.2d 292 (D.C. Cir.), cert. denied, 379 U.S. 945 (1964); Berry v. 
Housing and Home Finance Agency, 340 F.2d 939 (2nd Cir. 1965). 


40a 


out authority to make the loan. The loan, if made, 
will be ultra vires. The state or a stockholder of the 
corporation, perhaps a creditor in some circumstances, 
may, upon that ground, enjoin the loan. But may it 
be enjoined at the suit of John Doe, a stranger to the 
corporation, because the lawful use of the money will 
prove injurious to him and this result is foreseen and 
expected both by the lender and the borrower, Richard 
Roe? Certainly not, unless we are prepared to lay 
down the general rule that A, who will suffer damage 
from the lawful act of B, and who plainly will have 
no case against B, may nevertheless invoke judicial aid 
to restrain a third party, acting without authority, from 
furnishing means which will enable B to do what the 
law permits him to do. Such a rule would be opposed 
to sound reason, as we have already tried to show, 
and cannot be accepted.”” 


The continued vitality of this rule was recently confirmed 
by the decision of the Supreme Court in Hardin v. Kentucky 
Utilities Company, 390 U.S. 1 (1968). Since the key to 
plaintiff’s claim of damages is the suggestion that omis- 
sion to conduct a market survey led to the granting of 
additional assistance to a competitor of Lutcher S.A., 
thereby presumably causing Lutcher S.A.’s default and 
plaintiff’s financial injury, this case falls squarely within 
the doctrine of Alabama Power. Indeed, since plantiff 
in this case is not himself a competitor of the recipient of 
the assistance he seeks to challenge, his claim to standing 
is one step more remote than the unsuccessful plaintiff in 
Alabama Power. 


C. 


Finally, as a matter of contract law the complaint also 
fails to state a claim upon which relief can be granted. 


As the Court of Appeals noted, the relationship between 
the Bank and Lutcher S.A. was governed by a highly de- 
tailed loan agreement. That agreement conferred no right 
either to a privileged status in Brazil—or even to a voice 
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in the Bank’s basic investment decisions relating to pulp 
and paper competitors in Brazil or elsewhere. 


In December 1965, Lutcher S.A. was in debt to the Bank 
in the amount of nearly $8 million, and it was obligated by 
contract to pay $470,000 by December 15. The complaint 
alleges only a Bank promise that if Lutcher S.A. met its 
pre-existing debt obligation, the Bank would arrange for 
a market study to be conducted by some firm to be later 
agreed upon. The complaint fails to allege that the Bank 
promised not to lend to a competitor of Lutcher 8.A., to 
give Lutcher S.A. or plaintiff or anyone else any voice in 
the Bank’s investment decisions, or even that such a market 
study would have obligated the Bank to deny the requested 
permission to the Klabin Group. In effect, the complaint 
alleges only that the Bank agreed that if Lutcher 8.A. paid 
its pre-existing debt, it would ‘‘do the right thing’’—that 
it would act with prudence, judgment and discretion in de- 
ciding whether to block Klabin’s expansion. Thus, the 
allegations of the complaint describe, at best, no more than 
an unenforceable ‘‘illusory’? promise. See 1 Corbin on 
Contracts § 145, 1 Williston on Contracts § 104 (3d ed.). 
Even if the allegations are true, the Bank did not bind 
itself in any real way. Its staff did not foreclose the future 
investment decisions of the Board. Nor could it honorably 
do so. It did not agree to stop the pulp and paper competi- 
tion in Brazil for the benefit of Lutcher S.A. 


On these facts, one who voluntarily enabled Lutcher S.A. 
to meet its pre-existing obligations cannot find refuge in 
the allegedly promised market study from the consequences 
of Lutcher S.A.’s subsequent default. 


We would also add that the complaint makes clear that 
the ‘‘market study’? issue obviously had no relation to 
plaintiff’s lost loan. According to the allegations of the 
complaint, the volunteers (plaintiff and his son) advanced 
monies to the corporation before any market study could 
have been made. Lutcher S.A. defaulted on its loan obliga- 


42a 


tions before the Klabin Group was able to translate assist- 
ance from the Bank into actual production of pulp and 
paper. Indeed, the Lutcher S.A. facilities partially financed 
by the 1962 bank loan and the 1966 release are not yet in 
operation, totally belying any suggestion that it was the 
assistance to the Klabin Group which caused Lutcher S.A. 
to default on its obligations. The foregoing analysis estab- 
lishes the correctness of the result previously reached by 
this Court and by the Court of Appeals, which determina- 
tions are not now open for reexamination. 


Il. The Complaint Should Be Dismissed Because the Bank 
Is Immune From a Suit of This Nature. 


We recognize at the outset that the Bank’s claim to im- 
munity from suit, a claim based upon the agreement estab- 
lishing the Bank, the Inter-American Development Bank 
Act (73 Stat. 301, 22 U.S.C. $ 283¢) and the International 
Organizations Immunities Act (59 Stat. 669, 22 USC. 
§ 288a) as well as Executive Order No. 10873, as amended 
by Executive Order No. 11019, 3 C.F.R. 404, 599 (April 8, 
1960, April 27, 1962) cannot be favorably acted upon by this 
Court. This Court is bound by the decision of the Court 
of Appeals. However, the extreme importance of this 
issue to the integrity of the Bank’s basic policy decisions 
requires that we reassert the claim now so as to preserve 
it for eventual review, if necessary, in the Supreme Court. 
The Bank was denied that opportunity in the earlier case 
by the fact that it was the prevailing party in the Court of 
Appeals. 


The importance of this issue is underscored by the fact 
that the Bank is a public international organization, whose 
members are comprised entirely of Governments, who hold 
all of its stock. The Bank’s day-to-day operations require 
it to make the most sensitive investment decisions with 
respect to economic and social development in member 
nations. It would be disastrous for the Bank were its 
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decisions to be subject to examination at the behest of an 
unsuccessful loan applicant or of a borrower who thought 
he could use the threat of litigation to preserve for himself 
a privileged position in one or more Latin American mar- 
kets. Which country is to receive a particular loan, which 
industry is to be the recipient of Bank assistance, and 
which individual company is to be the vehicle for the Bank’s 
programs are highly charged and often controversial ques- 
tions which must of necessity be resolved in the most 
confidential of atmospheres. Opening these matters to 
litigation threatens the very effectiveness of the Bank as a 
public international institution. 


For this reason, we reassert and preserve the issue of the 
Bank’s immunity from suit. 
Conclusion 


Because plaintiff lacks standing and his complaint fails 
to state a cause of action—questions already decided by 


prior decisions of this Court and the Court of Appeals— 
and because the Bank is immune from this kind of suit, 
the present complaint should be dismissed. 


Respectfully submitted, 


By Wriiu1um D. Rocers 
William D. Rogers 


By Danzex P. Levirr 
Daniel P. Levitt 
1229 - 19th Street, N. W. 
Washington, D. C. 20036 


Attorneys for Defendant. 
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Complaint for Injunction and Damages 
JURISDICTION 


Plaintiffs, Lutcher S. A. Celulose e Papel, and F. Lutcher 
Brown, bring this action under Section 1332 of Title 28 
of the United States Code and states and shows to the 
court: 


Plaintiff Lutcher S. A. Celulose e Papel is a corporation 
organized and existing under the laws of Brazil. Plaintiff 
F. Lutcher Brown is a citizen of Brazil. Defendant Inter- 
American Development Bank is an international organiza- 
tion and has its principal office at 808 17th Street, N. W. 
in the District of Columbia. Article XI of the Articles of 
Agreement establishing the Inter-American Development 
Bank states that said Bank can sue and be sued in any 
court of competent jurisdiction wherever the said Bank 
has an office. The amount in controversy exceeds $10,000 
exclusive of costs and interest. 


The plaintiffs for their causes of action against the 
above-named defendant state and allege as follows: 


1. F. Lutcher Brown is President of and the largest 
shareholder in Lutcher S. A. Celulose e Papel, hereinafter 
referred to as Lutcher S.A., and he is also one of the 
largest creditors of Lutcher S. A. 


9. Lutcher S. A. came into being about 1959 to engage 
in the industry of manufacturing paper pulp from timber 
resources owned by F. Lutcher Brown and Lutcher S. A. 
and affiliated companies, and also to engage in lumbering 
activities, in Brazil. 


3. The Inter-American Development Bank, hereinafter 
referred to as LADB, commenced operations in October 
1960 and in that same month Lutcher S. A. applied for a 
loan for the purpose of completing the construction of the 
Lutcher S. A. pulp plant at Candoi, State of Parana, in a 
remote and undeveloped region of Brazil. The Board of 
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Directors of the IADB approved a loan of $4,700,000 to 
Lutcher S. A. and a loan contract was executed on June 
14, 1961. Lutcher S. A. thereupon proceeded to complete 
the erection of its plant, the construction of a hydro-elec- 
trie plant, and the planting of extensive tree plantations. 
This loan contract, Section 6.03, requires that within seven 
years from the date of the contract ‘‘at least 25% of all of 
its capital stock entitled to profit participation shall be held 
by members of the public other than the present principal 
shareholders’’. 


4. Loans from the IADB are highly sought after be- 
cause they afford more favorable terms, lower interest, etc., 
than loans from private banks. A few months after Lutcher 
S. A. executed the loan contract with the IADB for 
$4,700,000, F. Lutcher Brown was told by one John Dela- 
plaine, an engineer employed by the IADB that Klabin 
Irmaos S. A., hereinafter referred to as the Klabin group, 
might request a loan from the [ADB for the purported pur- 
pose, of building a new mill near Lajes, State of Santa 
Catarina, Brazil. At that time the Klabin group was the 
largest and dominant factor in the entire pulp, paper in- 
dustries and were a monopoly in the newsprint industry in 
Brazil. F. Lutcher Brown shortly thereafter sent a letter 
to the said John Delaplaine, with a copy to one Philip 
Glaessner, the IADB loan officer who was in charge of 
the Brazil section of the LADB’s Loan Division, in which 
Brown cautioned the IADB that there were serious doubts 
that the pulp market in Brazil would support the Lutcher 
S. A. project then being built and the new Klabin plant. 


5. In November 1961 F. Lutcher Brown learned that the 
IADB was in fact considering the granting of a loan to the 
Klabin group. Brown came to Washington and had several 
meetings with representatives of the [ADB. In the course 
of these meetings the IADB representatives disclosed to 
Brown the market data submitted by the Klabin group to 
justify its request for a loan and Brown pointed out a 
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fundamental flaw in the data which the IADB was con- 
sidering and on which it would determine its loan to the 
Klabin group. Notwithstanding this warning from Brown 
and his protests, the LADB on January 22, 1962 executed a 
loan contract for $5,000,000 with the Klabin group. But 
the Klabin group did not then commence construction and, 
on information and belief, the plaintiffs allege that the 
Klabin group still have not commenced construction. 


6. In late 1962, Brown became aware that the LADB was 
about to grant a loan to Compania Manufacturera Papeles 
y Cartones S. A., for further expansion of the largest pulp 
and paper and newsprint facility in Chile. In the total pulp 
and paper industry this company has a monopoly position. 
Again Brown cautioned the Bank to study the pulp market 
+n Latin America, lest the expansion of Papeles y Cartones 
result in an over-supply and thereby jeopardize the pros- 
pects of Lutcher S. A. Brown protested the granting of 
a loan to Papeles y Cartones but the LADB nevertheless 
executed a loan contract for $15,500,000 on November 23, 
1962. 


7. The loan contract of June 14, 1961 between Lutcher 
gs. A. and the IADB provided that of the total loan of 
$4,700,000, $2,500,000 was to be disbursed in dollars and the 
equivalent of $2,200,000, calculated at the free market rate 
of exchange, was to be disbursed in cruzciros [sic] in Brazil. 
When Lutcher S. A. began to receive the ‘‘eruzeiros por- 
tion’’ of the loan the Brazilian monetary authorities fixed 
the rate of exchange and the result was that Lutcher S. A. 
received fewer cruzeiros per loan dollar than it or the 
TADB contemplated. Lutcher S. A. protested to the LADB 
the breach of its loan contract and Lutcher S. A. pointed 
out that the actions of the Brazilian monetary authorities 
contravened the Articles of Agreement establishing the 
TADB and that it was within the power of the LADB to 
eure the breach of the loan contract. The IADB refused 
to act and Lutcher S. A. initiated an arbitration proceeding 
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in March 1964. The initial determination of the arbitration 
tribunal was that Lutcher S. A. prevailed on the merits 
and the tribunal ordered the [ADB and Lutcher S. A. to 
arrive at precise damage figures. The maximum liability 
of the [ADB was approximately $1,200,000. Because the 
LADB did not want this result of the arbitration to become 
a matter of permanent record in its financial statements, 
the LADB proposed that the controversy subject of the 
arbitration be compromised and settled by the LADB’s giv- 
ing an additional loan of $4,000,000 to Lutcher S. A. The 
TADB’s theoretical basis for this loan was that it would 
enable Lutcher S. A. to double its capacity and thereby re- 
duce its operating costs. The loan contract was executed 
on May 1, 1964. Lutcher S. A. has drawn down all but 
$45,648 of this loan. 


8. During 1965 Lutcher S. A. frequently advised the 
JTADB that business conditions in Brazil, particularly as 
they related to and affected Lutcher S. A. were extremely 


difficult. To some extent these conditions were the result 
of policies implemented by the revoluntionary govern- 
ment in order to curb the rampant inflation that had de- 
veloped during the regime of the ousted Joao Coulart [sic]. 
But another factor was that the Brazilian pulp and paper 
market had not grown as anticipated and there was not an 
adequate market for the products of Lutcher S. A. 


9. During the latter part of 1965, Brown learned that 
the Klabin group was again trying to borrow funds in the 
United States, Europe and Brazil to carry out the construc- 
tion of its facility for which it had obtained the 1961 loan 
of $5,000,000 from the IADB. On information and belief, 
the plaintiffs allege that the Klabin group cannot obtain 
this financing without the clearance of the [ADB and a 
modification of the loan contract between the LADB and 
the Klabin group. 


10. On December 15, 1965, Lutcher S. A. was due to 
make to the IADB a payment on its loans totaling 
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$470,915.54. Lutcher S. A. did not have the funds avail- 
able but the principals of Lutcher S. A.—primarily F. 
Lutcher Brown—were endeavoring to obtain new investors 
in the company who would supply necessary funds. Lutcher 
S, A. wrote to the IADB on November 19, 1965 requesting a 
90 day extension of the payment date and Lutcher S. A. 
proposed that the ADB and Lutcher S. A. agree to utilize 
the $45,648 undisbursed under the second loan to Lutcher 
S. A. be used to employ an independent firm or firms to 
(a) study the Lutcher S. A. project and to (b) study the 
pulp and paper market. On December 14, 1965, the Execu- 
tive Vice President of the IADB and its General Counsel 
advised representatives of Lutcher S. A. that the IADB 
would not grant the extension of the payment date, but that 
if Lutcher S. A. made the December 15, 1965 payment by 
December 31 when the IADB closed its books the [ADB 
would agree to the independent study of Lutcher S. A. and 
the pulp and paper market. Relying upon this representa- 
tion F. Lutcher Brown provided more funds and Lutcher 
S. A. made the payment within the allowed time and there 
were several meetings with IADB representatives to dis- 
cuss how to proceed with the agreed upon study. At all 
of these meetings representatives of Lutcher S. A. stressed 
the importance of the market study. And they directed the 
attention of the IADB representatives to a market study 
published by the National Development Bank of Brazil 
which showed that there was not a sufficient market for 
both Lutcher S. A. and the new Klabin mill. The IADB 
representatives agreed to draft terms of reference for the 
study including consideration of the National Development 
Bank’s study, and to submit along with the proposed terms 
of reference a list of firms from which Lutcher S. A. might 
select the firm or firms to make the study. 


11. Representatives of the LADB implied to the Lutcher 
§. A. representatives that the management of the IADB 
would not decide its course of action in connection with the 
clearance of the Klabin group’s project until after the 
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market study which the IADB agreed with Lutcher S. A. 
should be made had been made by an independent firm. 
Lutcher S. A. representatives notably F. Lutcher Brown, 
repeatedly stated that the market was adequate for only 
one of the entities—either the expanded Klabin facility or 
the Lutcher §. A. plant. F. Lutcher Brown expressed his 
willingness to sell the physical assets of his plant to the 
Klabin group for their expansion or to withdraw from the 
industry through an orderly liquidation of its assets. F. 
Lutcher Brown requested William W. Rayner, one of the 
attorneys for Lutcher S. A., to seek an appointment in 
Washington, D. C. with Israel Klabin in November 1965 to 
suggest that the Klabin group and Lutcher S. A. merge. 
The Klabin group rejected this suggestion. 


12. On February 21, 1966 the IADB gave to Lutcher S. A. 
the proposed terms of reference for the study which had 
been agreed upon and the terms of reference made no men- 
tion of studying the market. At a meeting at the IADB on 
February 21, 1966, the General Counsel of the IADB ac- 
knowledged that the terms of reference proposed by the 
TADB were a complete departure from the original agree- 
ment in that the market study had been omitted. 


13. When the IADB granted the loan to the Klabin group 
in October 1961 on the basis of market data which the [ADB 
knew to be erroneous, the IADB knowingly carried out 
wrongful acts. The actions of the LADB created economic 
conditions which hindered Lutcher S. A. in its fulfilling its 
contractual obligations to the IADB to erect and operate a 
pulp mill and to repay its loans to the IADB. The IADB 
has a duty to its borrrowers, and under its loan contracts 
with Lutcher S. A. it impliedly warranted, to lend pru- 
dently so as not to place them in jeopardy. The defendant 
LADB breached this duty in giving the loan to the Klabin 
group and unless enjoined by this court the defendant will 
knowingly and wrongfully perpetuate and compound its 
prior wrongful actions. 
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14. Plaintiffs allege, on information and belief, that 
Israel Klabin is presently in Washington, D. C. to negotiate 
with the LADB its clearance for the Klabin group to incur 
additional substantial long-term debts in order to proceed 
with its new plant. 


15. Plaintiffs allege that unless the defendant is enjoined 
it will grant the aforementioned clearance. 


16. Plaintiffs allege that they have been damaged by 
the defendant’s having knowingly carried out wrongful 
acts with reckless disregard for the rights of the plain- 
tiffs and said actions by the defendant have caused great 
uncertainty as to the viability of the Lutcher S. A. project 
and Lutcher S. A. has therefore been unable to obtain or 
retain customers, to obtain credit, or to interest additional 
investors to come into the company and defendant has 
thereby caused the untenable insolvency of Lutcher S. A. 
Because of the known limitations of the pulp and paper 
market in Latin America, the defendant’s aforementioned 


actions have conveyed the impression that if only one of 
the two entities—Lutcher S. A. or the Klabin group—can 
survive, the defendant intends to support the Klabin group. 


17. Unless the defendant is enjoined as prayed herein 
the plaintiffs will be irreparably damaged in that Lutcher 
§. A., already driven into unsupportable insolvency, will 
be deprived of any possibility of recovery of any value 
from assets that may be remaining. 


18. Lutcher S. A. has built an entire town at its plant 
site—hundreds of homes, an elementary school and a high 
school, a hospital, and several churches. Thousands of 
people will be stranded in a remote region without any 
source of income. The threat of rioting and destruction of 
property—including the assets of Lutcher S. A. is real and 
imminent. 


19. It is necessary that the defendant be enjoined as 
prayed herein in order to restore the confidence of the 
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investors, management, and employees of Lutcher S. A. 
which has been severely damaged by the past negligent 
and reckless actions of the defendant and the imminent 
threat of said actions being perpetuated and compounded 
by the IADB’s pending actions in relation to granting its 
clearance to the Klabin group to incur additional indebted- 
ness and modifying its loan contract with the Klabin group. 


20. The Klabin group must face the same economic con- 
ditions in Brazil as does Lutcher S. A. The defendant 
proposes to attempt to assist the Klabin group by enabling 
them to obtain additional loans. And the defendant has 
suggested to Lutcher 8. A. that additional loans might be 
forthcoming to it. But repeated infusions of additional 
loans will not cure the situation, Additional loans will 
only increase the debt burdens of each entity as they expand 
their respective capacity far beyond what the market can 
absorb. 


21. The reckless and improvident actions of the de- 


fendant have hindered plaintiffs in their efforts to per- 
form Section 6.03 of the loan contract dated June 14, 
1961 and the granting of clearance for expansion of the 
Klabin group’s project will permanently and irreparably 
damage plaintiffs in those efforts and force Lutcher S. A. 
into a position of default under its loan contract. 


Wherefore, Plaintiffs pray that: 


1, The defendant be temporarily and permanently en- 
joined from giving clearance to the Klabin group to incur 
additional indebtedness to construct a new pulp and paper 
facility for the term of defendant’s loan with plaintiff 
Lutcher 8. A. 


2, The defendant be temporarily and permanently en- 
joined from financing directly or indirectly; ie., through 
any member’s government or central bank, or by any other 
means any pulp or paper facility in Brazil during the term 
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of defendant’s loans with Lutcher S. A. or from fore- 
closing upon Lutcher S. A. under its loan contracts. 


3. The defendant be enjoined pendente lite from dispos- 
ing of, destroying or removing from Washington, D.C. any 
files, records, correspondence, letters, memoranda, tele- 
phone records, expense accounts records and vouchers, 
and/or any and all other papers from the date the de- 
fendant was organized. 


4. The defendant, its agents and employees be enjoined 
pendente lite from transferring, assigning or ordering any 
person now in defendant’s employ out of the jurisdiction 
of this court without adequate assurance to the court that 
any person so transferred, assigned or ordered from said 
jurisdiction will be made available for depositions, dis- 
covery and/or trial. 


5. The defendant, its agents and employees be enjoined 
from transferring any funds in excess of $1,000 outside 
the United States unless the defendant is advised of such 
transfer and the defendant agrees to maintain a record of 
such transfers and to make said record available for in- 
spection by the plaintiff. 


6. The plaintiffs be awarded damages plus interest, cost 
and reasonable attorneys [sic] fees. 


7. The court award such other and further relief as may 
be justified in the premises. 


William W. Rayner 
William W. Rayner 
1032 Shoreham Building 
Washington, D. C. 
Attorney for plaintiffs 


Of Counsel: 
Whitlock, Markey & Tait 
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VERIFICATION 


F. Lutcher Brown, being first duly sworn, avers that he 
has read the foregoing Complaint and that the facts alleged 
therein are known to him by personal knowledge or are 
believed as information to be true to the best of his 
knowledge. 


F. Lutcher Brown 
F. Lutcher Brown 


Subscribed and sworn to before me this 1st day of March, 
1966. 


‘signature illegible] 


Motion for Preliminary Injunction 


Plaintiffs, Lutcher S. A. Celulose e Papel and F. Lutcher 
Brown, move the court under Rule 65 of the Federal Rules 
of Civil Procedure, 26 U.S.C.A., for a Preliminary In- 
junction restraining the defendant, its officers, agents, 
employees and representatives from: 


1. Giving clearance to the Klabin group to incur addi- 
tional indebtedness to expand its pulp and paper facility 
for the term of defendant’s loan with plaintiff Lutcher 
S. A.; 


2. Financing directly or indirectly; ie., through any 
member’s government or central bank, or by any other 
means, any pulp or paper facility in Latin America during 
the term of defendant’s loans with Lutcher S. A.; 


3. Disposing of, destroying or removing from Washing- 
ton, D. C., any files, records, correspondence, letters, mem- 
oranda, telephone records, expense account records and 
vouchers, and/or any and all other papers from the date 
the defendant was organized ; 
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4. Transferring, assigning or ordering any person now 
in defendant’s employ out of the jurisdiction of this court 
without adequate assurance to the court that any person 
so transferred, assigned or ordered from said jurisdic- 
tion will be made available for depositions, discovery 
and/or trial; 


5. Transferring any funds in excess of $1,000 outside the 
United States unless the defendant is advised of such 
transfer and the defendant agrees to maintain a record of 
such transfers and to make said record available for in- 
spection by the plaintiffs. 


The grounds in support of this motion are: 


1. The defendant made its first loan to a private entity 
to Lutcher S. A. Celulose e Papel in June 1961. On the 
basis of this Agreement, F. Lutcher Brown and others 
proceeded to lend substantial sums to Lutcher S. A.; 


2. The defendant Bank negligently and with a reckless 


disregard for the rights of the plaintiffs proceeded in 1961 
to act on data which was critical and which the defendant 
knew was erroneous and granted a loan of $5,000,000 to the 
Klabin group for the purported expansion of its pulp mill. 
This action severely damaged the plaintiffs in that the im- 
pending entrance of an expanded Klabin into an inadequate 
market caused a loss of confidence in the prospects of 
Lutcher S. A.; 


3. The Klabin group did not and has not commenced 
construction of that expansion but recently has sought 
additional loans from sources in the United States, Europe 
and Brazil for the alleged purpose of completing the ex- 
pansion ; 


4. Other sources of financing will require the clearance 
of the defendant, and plaintiffs believe that it will be neces- 
sary for the defendant to agree to a modification of the 
loan contract between the defendant and the Klabin group; 
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5. There is no adequate market for two 200 ton per day 
pulp mills in Brazil. When the defendant made its very 
first industrial loan to Lutcher S. A., the defendant im- 
pliedly warranted that it would not recklessly grant loans 
which would deprive Lutcher S. A. of a market for its 
products ; 


6. Israel Klabin, representing the Klabin group, is be- 
lieved to be in Washington, D. C., now to negotiate the 
necessary clearances and contract modifications with the 
defendant ; 


7. Unless the defendant is enjoined, the defendant will 
grant its clearance to the Klabin group and Lutcher S. A. 
will be denied any opportunity to seek an economic solution 
to its present difficulties ; 


8. Unless the defendant is enjoined, the damages already 
suffered will be compounded. 


The plaintiffs have no adequate remedy at law. 


If the Preliminary Injunction be granted, the injury, if 
any, to defendant herein if final judgment be in its favor, 
will be inconsiderable and can be adequately indemnified 
by bond. 


Lutcher S. A. Celulose e Papel 
¥. Lutcher Brown 


By: William W. Rayner 
William W. Rayner 
Attorney for Plaintiffs 
1032 Shoreham Building 
Washington, D. C. 
NAtional 8-1960 
Of Counsel: 
Whitlock, Markey & Tait 


1032 Shoreham Building 
Washington, D. C. 
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Plaintiffs’ Affidavit in Support of Motion for Preliminary 
Injunction 


District of Columbia: ss 


F. Lutcher Brown, being first duly sworn, deposes and 
says: 


1. I am a citizen and a resident of Brazil. I am the 
President of Lutcher S. A. Celulose e Papel, a Brazilian 
corporation, and also its largest schareholder. 


2. In 1959, after several years of planning and acquir- 
ing timber lands, I began to construct the Lutcher S. A. 
Celulose e Papel pulp mill at Candoi, State of Parana, 
Brazil. The plant site is located in a remote and completely 
undeveloped region and it was necessary to erect an entire 
town—homes for the workers, schools, roads, a hospital, 
churches and all the other facilities. 


3. On June 14, 1961, I executed on behalf of Lutcher S. 
A. a loan contract with the defendant for $4,700,000. Hav- 


ing this commitment from the defendant and relying on 
the implied obligation of the defendant not to act in a 
negligent and reckless manner of fostering additional un- 
necessary capacity in the pulp industry, the plaintiffs con- 
tinued to put substantial sums of money into the comple- 
tion of the project. 


4, The plaintiffs were required to agree, as a condition 
of the loan subject to the June 14, 1961 contract, that 
‘<within seven years from the date of [that] Contract, 
at least 25% of all of its capital stock entitled to profit 
participation shall be held by members of the public other 
than the present principal shareholders’. The actions of 
the defendant in improvidently lending funds to other pulp 
facilities will make it impossible for plaintiff Lutcher S. A. 
to fulfill this contractual commitment because knowledge- 
able investors can see that the market will not support all 
the pulp mills being financed directly and indirectly by the 


57a 


defendant and making it impossible for this now insolvent 
company to recover. 


5. On January 22, 1962 the defendant contracted to lend 
Klabin Irmaos S. A., the largest pulp and paper entity in 
Brazil, $5,000,000 to build a new pulp mill in the State of 
Santa Catarina, Brazil. The Klabin group did not com- 
mence erection of that plant but they are now seeking addi- 
tional financing for this purpose. In order to complete these 
financing arrangements the Klabin group must have the 
clearance of the defendant. The pendency of the defend- 
ant’s clearance of the Klabin project is presently hindering 
the plaintiffs in their immediate efforts to obtain financial 
assistance and this has caused an emergency situation to 
come into being at the plant site. Tf the defendant’s policies 
and actions vis-a-vis plaintiff Lutcher S. A. and other pulp 
mills in Brazil are not immediately stabilized, the collapse 
of Lutcher S. A. is imminent and thousands of persons 
located in a remote region of Brazil who are entirely de- 
pendent upon Lutcher S. A. will be in a situation of great 
distress and there is an ‘mminent danger of rioting and 
destruction of property. 


6. The events and facts set forth in the verified com- 
plaint filed herein show that the plaintiffs have been 
damaged and they face imminent irreparable damages. 


Respectfully submitted, 


F, Lutcher Brown 
F. Lutcher Brown 


Subscribed and sworn to before me this Ist day of 
March, 1966. 


{signature illegible] 
Notary Public 
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Transcript of Proceedings 


Washington, D. C., 

Friday, March 25, 1966 

The above-entitled cause came on for hearing before the 

Honorable Oliver Gasch, United States District Judge, 

on motion to dismiss and motion for preliminary 
injunction at 10:15 a.m. 


Appearances: 


For the Plaintiffs : 
William W. Rayner, Esq. 


For the Defendant: 
William D. Rogers, Esq. 


2 PROCEEDINGS 


The Clerk: Lutcher, et cetera, versus Inter-American 


Development Bank. 

Mr. Rayner: May it please Your Honor, my name is 
William Rayner; I represent both plaintiffs in this action, 
which is a complaint for injunction and for damages. 

This morning there is before the Court our motion for 
preliminary injunction. With the Court’s indulgence, I 
would like to summarize some of the pertinent facts 
before taking up the principal part of our motion, although 
there is extensive factual matter set forth in the complaint. 

The plaintiff, Lutcher S. A.— 

The Court: Before you get started perhaps it would be 
helpful to you if the Court indicated to you the difficulty 
he is confronted with in analyzing your position. Do you 
take the position that by making a loan to your client the 
bank is required to give him what amounts to be a 
monopoly in this field? 

Mr. Rayner: Not at all, Your Honor. Not at all. Essen- 
tially we are contending that the defendant having given a 
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loan to our client, and entering into a contract with him, 
has the duty to act prudently, to consider the interests of 
our client, in any further action that the defendant might 
take. 
3 Now, the defendant is engaged in lending money 
for development purposes. This is set forth in the 
Articles of the bank establishing it. The Articles also 
require the bank to cooperate with private sources of 
investment—and my clients are private sources of invest- 
ment—in a development project. The plaintiffs and the 
defendant are more in the nature of joint venturers than the 
typical kind of commercial bank and borrower relationship. 
This bank lends money, and this is set forth in its Articles, 
only when adequate financing from other sources is not 
available. Now, this means that a potential borrower, 
that comes to this bank, says We have an idea for a project 
in a remote undeveloped area that will foster economic 
development. That is within the functions and purposes of 
this bank. And the bank, after extensive study, may or may 
not enter into financing with that potential borrower. 
Now, Lutcher S.A. was the first private client, the first 
private borrower of this bank. It was the second loan 
made by this bank, in 1961. Late in 1961, when the group 
that we will refer to as the Klabin group came to the bank, 
the plaintiff Brown was advised by the bank that the Klabin 
group had approached them for a loan and Brown said, 
before you do anything, you must consider carefully the 
market for this kind of pulp. 
4 The bank proceeded to study the matter of the 
Klabin proposal. Brown came to Washington. He 
pointed out to the representatives of the bank a funda- 
mental weakness in the market data upon which the bank 
was relying. The bank indicated to him that nevertheless 
it was too late, that a moral commitment had been made, and 
the bank proceeded to lend the Klabin group five million 
dollars. The loan was made in January of 1962. That 
project still has not been built. 
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Now, four years later, the Klabin group has come back 
to the bank and said, in essence, we need to raise still 
further money to complete this project. 

In June of 1965, the bank and the Klabin group entered 
into an agreement and this agreement was filed by the 
bank, as part of the affidavit of Mr. Upton, in which they 
recite that the Klabin group has not executed the project as 
they were required to do, and the bank obtained the right 
to sell the machinery that the Klabin group had acquired 
with the loan of funds. 

Now, again, when Brown learned that the bank was 
considering this proposal, current proposal of the Klabin 
group, Brown again came to the bank and said, You must 
look at the market. If you look at the market objectively, 
you will agree with me that there is not an adequate 

market to support two enterprises of these sizes. 
5 In December of 1965, when Lutcher S.A. had a 

loan payment due of approximately $47) 0,000, Brown 
proposed to the bank that the bank defer that payment 
and the bank use $45,000, still undisbursed, under a second 
loan to Brown, the bank use that money to pay for an 
independent study of the Lutcher project and the market. 
The bank agreed to those suggestions, in January of 1966. 

The Browns went out, they raised more money, they 
borrowed money, Lutcher S.A. borrowed money. They 
made the December payment. 

In January of ’66 the bank said we will make this study. 
We will submit to you proposed terms of reference for 
such a study. We will submit to you the names of firms 
that we suggest make the study. And then you may come 
back to us and add to the terms of reference or suggest 
other firms. 

We repeatedly asked the bank for those terms of refer- 
ences and approximately a month went by, until late 
February 1966, when the bank gave us the terms of 
reference and there was not one mention of a market 
study. And this was crucial to the Lutcher project. Because 
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what the bank, very simply, is preparing to do is to foster 
the growth, to finance two competing units when there is 
room for only one. We contend that this is contrary to 
the purposes of the bank, and detrimental to our 
interests. 
6 The Court: But you have a political question here. 
You don’t have a question for the courts to decide. 
Mr. Rayner: Well, Your Honor, the Articles of Agree- 
ment establishing the bank state, and this is in Article 
VIII, Section 85(f), and I quote: 


The bank, its officers and employees shall not interfere 
in the political affairs of any member, nor shall they be 
influenced in their decisions by the political character of the 
member or members concerned. Only economic considera- 
tions shall be relevant to their decisions and these considera- 
tions shall be weighed impartially in order to achieve the 
purpose and functions stated in Article I. 


End quote. 


The Court: Who makes the economic determination? 

Mr. Rayner: The staff of the bank. 

The Court: How can the Court interfere with the 
economic determinations of the bank? 

Mr. Rayner: A court can interfere, Your Honor, because 
Article XI, Section 3, of the Articles establishing the bank, 
states, quote: 


Actions may be brought against the bank only in a court 

of competent jurisdiction in the territories of the 

7 member, in which the bank has an office, has 

appointed an agent for the purpose of accepting 

service or notice of process, or has issued or guaranteed 
securities. 


Close quote. 
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Now the Articles of the bank state that the principal 
office of the bank shall be in Washington, D. C. 

The Court: Assuming this Court has jurisdiction of a 
suit—and that is subject to considerable question in the 
Court’s mind, particularly if you read the next paragraph. 

Mr. Rayner: The next paragraph— 

The Court: In view of the two Executive Orders, one by 
President Eisenhower and the other by President Kennedy, 
there is considerable question in the Court’s mind about 
jurisdiction to entertain any suit. But assuming for the 
purposes of argument that this Court does have juris- 
diction to entertain suit, is this the type of suit, is the 
subject matter of this suit justiciable? Jt seems to me 
that what you are dealing with here is whether or not the 
judgment of the bank can be modified by the Court. The 
Court doesn’t know anything about economic conditions in 
South America or whether two paper mills are proper or 
whether only one is proper. That is why the Court asked 
you the question at the outset, are you contending that the 

bank by making a loan to your client has guaranteed 
8 a monopoly, in so far as construction and operation 

of paper mills in South America are concerned. I 
have a grave question about that. 

Mr. Rayner: No, sir, and we don’t contend that. 

The Court: What is your position? Are you saying 
that they should not lend money to Klabin? 

Mr. Rayner: Your Honor, as far as we knew, until 
yesterday—it appeared in the New York Times, apparently 
they are going to lend additional money. Up to that point 
and when this suit was filed, we were under the impression 
and the understanding that what the bank was faced with, 
the decision of the bank, was whether to allow Klabin to 
incur additional indebtedness. Under the long contracts 
with all borrowers, at least with us, and I think with 
Klabin, the bank says you will not, without our permission, 
incur long-term indebtedness in excess of X dollars. Klabin, 
we know, is out trying to borrow more money and he has 
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come back to the bank and said, Bank, modify my contract 
with you and give your permission for me to take on this 
additional indebtedness. We say that if the bank does 
that, the bank will then be compounding and perpetuating 
the initial error they made when they made this loan in 
the first place. 

Now, as for— 

The Court: What standing does one client of a bank 
have to come in and ask the Court to grant an 
injunction respecting another client of the bank 
and the bank, and their relationship? 

Mr. Rayner: A contract, Your Honor. 

The Court: What terms of the contract permit you to 
draw the inference that the bank may deal only with your 
client and may not deal with another client? 

Mr. Rayner: Consider this, Your Honor. The bank 
insisted— 

The Court: Is there a section of the contract that goes 
into that? 

Mr. Rayner: There is no section. 

The Court: You talk about implied contract? 

Mr. Rayner: Yes, sir. 

The Court: I wish you would develop that. 

Mr. Rayner: Fine. 

In the contract of June 1961, between the bank and 
Lutcher §.A., the bank insisted upon inclusion of a provi- 
sion that within seven years from the date of the contract 
at least 25 per cent of the ownership of the company, of 
Lutcher §.A., had to be in the hands of members of the 
public other than the then present principal shareholders, 
namely, F. L. Brown. This requires this company and 
Brown to sell within seven years 25 per cent of this 
company. 

Now, with a condition of oversupply of pulp, with 

10 these two mills coming into existence in Brazil, as 
Brown has gone out and tried to sell this interest in 

his company, the potential purchasers have asked, what is 


64a 


going to happen with Klabin, if there are going to be two 
of you and there is room for only one, then we are not 
going to gamble on which one it is going to be. 

Now, what the bank is doing, is making it impossible 
for Brown to comply with one part of the contract. Now, 
if this situation comes about, if the bank proceeds with 
this action, which we contend is imprudent, improvident, 
and with a complete disregard for the position of Lutcher 
S.A., this plant, that has been built with approximately 
$8.7 million of the bank’s money, and at least that much, 
possibly double that of Brown’s money, will be standing 
in the middle of nowhere, approximately 90 miles from the 
town of Guarapuava, which is the nearest principal city, 
with a population of 5,489. There are hundreds of homes, 
two schools, a hospital, churches, roads, forests; no one 
will come in and buy this plant if the Klabin thing pro- 
ceeds, because there is not enough room for the two plants. 

Now, as for monopoly, we have said to the bank, and 
only this week I again said to the bank—the bank filed on 

March 14 in this Court their agreement with Klabin 
11 of June 1965. This was the first time that we knew 

of this agreement. It attaches an annex listing 
equipment. Now, Brown has been saying to the bank, Don’t 
treat Klabin, who has not completed his project and owes 
you two million, with a five million, don’t treat him sep- 
arately, don’t treat me separately. We are both in Brazil, 
we are both in the pulp business, look at us in context. 
This is what the market study was supposed to do that the 
bank reneged on their agreement with us to do. We are 
in a position to say to the bank, and I suggested this the 
early part of this week: Some of the equipment which is 
in storage in Europe, that Klabin purchased, could be added 
to the standing Lutcher plant. It could make this plant, 
it could help toward making it an economic, feasible unit. 
Lutcher S.A. will buy it, with shares, from Klabin. Let 
Klabin come in as a partner. Lutcher S.A. will go out and 
try to interest other paper companies, pulp companies, to 
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come in as well, and the present management of Lutcher 
S.A. will withdraw. They will simply be owners and part- 
ners with the Klabins and any others. And we say, Bank, 
this would solve your problem with Klabin, it would solve 
your problem with us. 

I suggested to counsel for the bank that we have a meet- 
ing. I called him, I think it was Tuesday of this week. He 

told me he would have to check with his client, he 
12 would let me know. I phoned on Wednesday for a 

meeting on Thursday, yesterday, and I was advised 
that the bank was unwilling to discuss this. 

Now, Your Honor, what we have been saying to the bank, 
and which for some reason we cannot understand, the bank 
has refused at least to acknowledge to us that they are 
taking a rational, reasonable approach to these problems. 
Now, as a further indication of that, in an article that ap- 
peared in the New York Times yesterday—and this, too, 
was news to us. And this must have come from a source 
in the bank. It did not come from us. Last weekend, the 
bank was understood to have agreed to reschedule the re- 
payments of three million dollars of its loan, that is, with 
Klabin, and to make available an additional two million 
dollars, pending the outcome of an independent study of 
marketing conditions. 

Now, Your Honor, this is not the usual way that a bank 
operates. They don’t make the understanding or make the 
agreement and then make the study. The rational, reason- 
able approach would be to study the market, to study the 
conditions, and then make the agreement. They are getting 
themselves into the same position they got into in 1962 when 
we pointed out the error of what they were about to do 
and they said it is too late, we have a moral commitment. 

Now, a court is the only place that we could come 

13 for protection in this situation. In this case, Your 
Honor, I submit that this is more than a matter of 
discretion that should be left entirely to a bank. A bank is 
not sacrosanct. Its decisions are not above question. 
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Many times this Court has had complicated antitrust ques- 
tions, where it had to determine questions just such as this: 
market, delineation of market, definition of the market, 
affect on competition, lessening of competition, restraint 
of trade. The United States District Courts have for many, 
many years dealt with these complicated economic ques- 
tions, and are perfectly capable of doing so in this matter. 

In addition, I would like to call to the Court’s attention 
something that came to my attention late last evening in 
the front part of the same issue of the New York Times, on 
page 30. It is an article to the effect that the Colorado 
Supreme Court has invalidated a certificate to a Public 
Power Cooperative. The Administrator of the Rural Elec- 
trification Administration states this will mean the future 
of rural electrification in Colorado has been placed in crit- 
ical jeopardy. 

Now here is a plant, a $31 million plant, to which REA 
loaned $21 million. The plant is built. It is operating, it 
is running. But the Supreme Court of that State has 

invalidated a certificate, and quoting from the news- 
14 paper, the court said there was no need for the new 

plant, because the plaintiffs, the Public Service Com- 
pany of Colorado and Western Colorado Power Company, 
were, quote, ready, willing and able, close quote, to supply 
increased needs of the Cooperative’s members if necessary, 
close quote. 

Now I recognize, Your Honor, that we are somewhat dif- 
ferent in that right now this plant of ours is not operat- 
ing, because of market conditions, because of difficult eco- 
nomic conditions in Brazil. But it could operate, Your 
Honor. The assets are there and in place. The people 
are there. The trucks are there. The trees are there. 

Now, what has happened to Lutcher S.A.? Lutcher S.A. 
got its loan in June of 1961, its first loan. The preceding 
October, October 1960, Mr. Janio Quadros was elected Pres- 
ident of Brazil and Mr. Joao Goulart, Vice President, for 
a period from 1961 to 1966. Mr. Quadros, in his public 
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statements, committed himself to correcting the economic 
and financial conditions existing in Brazil. 

In August 1961, approximately two months after Lutcher 
S.A. got its loan, Mr. Quadros resigned. Mr. Goulart, the 
Vice President, was out of the country. There was great 
internal upheaval. There was some talk that Mr. Goulart 

would not be permitted to return and become Presi- 
45 dent. Economic conditions deteriorated rapidly in 
Brazil. 

In 1962, when Lutcher S.A. began to draw down what 
was called the eruzeiro part of the loan, $2,200,000 in 
eruzeiros, converted at the free market rate, the monetary 
authorities in Brazil, because of the spiraling inflation 
and difficult conditions, fixed the rate of exchange. And 
what this meant was that when Lutcher S.A. took out 
one loan dollar from this bank in Washington, in Brazil 
they got 300 eruzeiros. But that was at the fixed rate. 
And that it [sie] what they got, 300 eruzeiros. But the free 
market rate was 400 or 600 or 800. 

Now, we went to the bank and we said: Bank, this is 
terrible. We can’t build this mill, We are not getting 
as much money as we contemplated or you contemplated. 

The bank said, a fair and equitable solution will be 
found. 

‘And we talked for months, and the bank representa- 
tives gave to us approximately four solutions and said, 
we are ready to do one or more of these. And I had Mr. 
Brown come up from Brazil to determine which of these 
he would utilize, which would be most useful. When he 
got here we went to the bank. The bank representative 
said: Nothing. You get nothing. 

So we instituted arbitration against the bank. 

16 And the arbitration tribunal determined that we 
were right. And the bank, instead of paying an 
award, suggested a second loan. And the bank thought 
and we thought that perhaps this would help us to make 
the plant run more efficiently, at lower costs, and we could 
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hang on to this thing. And so Brown took the loan and 
he went ahead. I daresay, however, this did not make Mr. 
Brown very popular in the bank. 

Now, I have already described to the Court what has 
happened in late 1965. Brown and Lutcher S.A. have had 
tremendous difficulties in Brazil and inevitably this has 
caused some difficulty with the bank. But the critical 
thing, when it came to the point where Brown and Lutcher 
S.A. had no money to make the payment and they sug- 
gested to the bank this objective study, the bank first 
agreed to it, and then rejected it. 

But with Your Honor’s permission, I would like to read 
a very brief excerpt from the 1965 Britannica Book of 
the Year, page 196. And this is talking about the spring 
of 1964. Your Honor will recall that in 1961 one president 
resigned, and there was great upheaval and Mr. Goulart 
did come back and he was President. He was President 
until 1964. In 1964, in April, Mr. Goulart left Brazil. The 
military in the country were becoming very concerned 

with the direction toward Communism that Mr. 
17 Goulart was taking. They feared that the Govern- 

ment would drift into Communism or be led into 
it, and Mr. Goulart left the country. Now, this is what 
the Britannica Book of the Year says about the new 
Administration: 

The problems confronting the new administration were 
staggering. The new president at once appointed the 
members of his cabinet and, among other important 
measures, implemented the Institutional Act by creating 
a general committee of investigation with six members. 
The economic and financial problems received his preferen- 
tial attention. Roberto de Oliveira Campos was appointed 
minister of economic planning with the duty of preparing 
and submitting a plan for the economie reconstruction of 
the country. 

Inflation was one of Campos’ principal targets. Prices 
rose 22.4 per cent in the first quarter of 1964, but only 
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rose 14.2 per cent during the second quarter. The minister 

expressed hopes that the rise would not be higher than 

70 per cent for the whole year. As a means of reducing 

the deficit in the balance of payments, the foreign exchange 
subsidies for wheat and petroleum imports were can- 

18 celled. This measure was said to have saved the 
country about $200 million per year. 

Meeting in Paris with the Brazilian representatives, the 
main creditors of Brazil, at the urging of the United States, 
agreed to recommend that 40 per cent of Brazil’s debts 
(falling due during the next two years) be carried over 
until 1967 and then paid off during a period of five years. 
At the same time the United States announced a grant of 
$90 million for the Food for Peace program in Brazil with 
a new $50 million loan to support the value of the 

eruzeiro. 
19 Now, in late 1964, in the middle of 1964, these 

were the conditions in Brazil and the new Govern- 
ment came in and they imposed strict economic measures. 
These measures were logical and they were necessary and 
they were implemented for the benefit of all of the people 
of Brazil and they were right. But they could not have 
come at a worse possible time for this new project, Lutcher 
§.A., which was just starting up. They needed to give 
their customers credit and they needed to have credit from 
their suppliers. But credit was severely restricted. 

When Lutcher came to the bank and he said conditions 
are terrible, there is no market for pulp, we talked with 
the bank and we talked and we talked, and finally we came 
to this agreement that this study would be made. The bank, 
incidentally, was saying, well, it’s your fault. There are 
things wrong with Lutcher, §.A., you don’t have the right 
equipment, or you are not doing this right. So we said, 
Look, let’s make a study of Lutcher, §.A., which you con- 
tend is the problem, and the market, which we contend is 
the problem. First, they agreed. And when they did agree 
the Browns borrowed more money and Lutcher S.A. 
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borrowed more money and they put it in relying on the 
fact that this study would be made, which, done by an 
independent firm objectively, would show that there 
20 is not an adequate market for these two firms. 
Now, Your Honor, this article in the New York 
Times of yesterday, on page 61, states—and, again, this 
must come from within the bank: 


The question of marketing conditions for paper pulp in 
Brazil has been the subject of a long debate in the bank’s 
board of directors. There was a month long delay in giving 
new support to proposal— 


that is the Klabin group— 


and to reported expressions of anger from the Brazilian 
Government which has guaranteed the project. 

Now, Your Honor, this indicates that there must be 
people in the bank who have the same serious doubts and 
fears that we have, as a borrower with a contract with 
this bank. 

Your Honor, I would like to touch very briefly—we have 
already discussed the subject of immunity. We contend 
that Article 11, Section 3 of the Bank’s Articles state, 
actions may be brought against this bank where the bank 
has an office. And, incidentally, Your Honor, the bank is 
a party in some three other actions in this very court. In 
Civil Action 3202-65, 808 Coffee Shop, Inc. v. Inter- 
American Development Bank, complaint for damages and 

injunctive relief arising out of breach of contract. 
21 Complaint was filed December 22, 1965, and the 

answer of the bank was filed February 1, 1966. 
Civil Action 2860-65, Margaret Schultz v. Ship Shape 
Maintenance Company and Inter-American Development 
Bank, complaint for personal injury. The lady fell in the 
bank. Complaint was filed November 15, 1965 and the 
answer of the bank was filed December 6, 1965. In Civil 
Action No. 2267-64, Commercial Insurance Company of 
Newark, New Jersey v. Red Coats, Inc., complaint was filed 
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December 14, 1964, by the insurance company in its own 
right and as workmen’s compensation carrier for the bank. 

The Court: What was the first cause of action? 

Mr. Rayner: The 808 Coffee Shop, Inc. had a contract 
with the bank. It was the assignee of a contract entered 
into, previous party in the bank, to operate a coffee shop 
in the building 808 Seventeenth Street, owned by the bank. 

But even more significant, Your Honor, in the agreement 
with Klabin, dated June 9, 1965, which the bank evidently 
determined pretty much since they were in a position of 
calling the loan with Klabin, this agreement signed by the 
bank states that any dispute arising under the agreement 
will be submitted to arbitration, but the arbitration tribunal 

shall be governed in its evaluation of the facts and 
22 its legal conclusions by the law of the District of 

Columbia, United States of America. Now, in- 
evitably, such a provision in a contract involves the courts 
of this jurisdiction. If it went to arbitration, this Court 
might well be called upon for declaratory judgments. This 
Court might be called upon to review the action of the 
arbitration tribunal, whether there was fraud, mistake, et 
cetera. This Court would be called upon to enforce the 
award. 

The Court: Have you sought arbitration of your present 
controversy? 

Mr. Rayner: Not of the present controversy, Your Honor, 
for this reason. 

The Court: Why haven’t you? 

Mr. Rayner: Because, Your Honor, we felt that arbitra- 
tion would not provide the protection necessary. If we 
had submitted a letter, a notice of arbitration to the bank, 
the bank might very well have received that letter on 
one day, taken the action with respect to Klabin the next 
day, and then the whole thing would be moot, except for 
the possibility of trying to determine damages. But even 
then, damages would not cure us if this entire plant is 
left standing there and all of these people are unemployed 
and stranded in this area. 


There is a procedure, Your Honor. If the bank 
23 wished to take this matter to arbitration, if the bank 
wished to try to take us out of this court, there is a 
procedure. But they haven’t taken it. Now, I speculate 
the reason that they have not is because they do not want 
to dispute this issue with us at any time in any forum. 
We have no other recourse but to come to this Court for 
an injunction. To require us to resort to arbitration, which 
would not give us the protection of this Court, would be 
depriving us of the right to seek recourse in courts. And, 
as I am sure Your Honor is well aware, the courts have 
always frowned upon efforts to deprive persons of their 
access to the courts for protection and relief. Arbitration 
for many, many years was not recognized by the courts. 
This arbitration would not provide us with the protection 
that is needed in this situation. 

Now a motion to dismiss, I am sure I need not point out 
to Your Honor, has the effect of admitting our facts. In 
addition, the defendant filed a document called memo- 
randum in support of motion to dismiss and opposition to 
motion for preliminary injunction. Now, if they were going 
to oppose our motion— 

The Court: That is standard operating procedure, in 
my experience in this court. 

My Rayner: Why did they not dispute any of the 
24 facts that we have alleged? Mr. Upton— 

The Court: A question of whether your complaint 
states a claim. 

Mr. Rayner: Well, under a motion to dismiss, the most 
favorable— 

The Court: I understand. 

Mr. Rayner: —inferences should be given to the com- 
plaint. 

The Court: But you have got to state a complaint. 

Mr. Rayner: Yes, Your Honor. And of course that is 
one of the issues before the Court, that we are arguing 
about here this morning. But we submit that very clearly 
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we have a right under two contracts with the bank. The 
bank cannot interfere with a contract that they have made 
with us. The fact that this is a bank does not make this 
sacrosanct. What the bank is arguing here is the principle— 

The Court: What is it in the bank’s contract with you 
that has been violated to the extent that you now say you 
have a cause of action against the bank? 

Mr. Rayner: The thing in the contract that has been 
violated is the implied obligation. 

The Court: You see, you are dealing with something 
other than the contract when you are talking about an 

implication. 
25 Mr. Rayner: But I submit, Your Honor— 
The Court: What language is there in the con- 
tract that gives rise to an implication? 

Mr. Rayner: There is language that the borrower is 
required to execute and complete this project. What the 
bank is doing is hindering us in doing that. The borrower 
is obligated to repay the loan. If this project can’t operate 
successfully in an inadequate market, they can’t be paid the 
loan. The borrower is obligated to sell 25 per cent of the 
company to persons other than the present principal share- 
holders, which they cannot do because of the actions of the 
bank. 

This action of the bank, in preventing us from selling 25 
per cent, puts us in position of default, where the bank 
can foreclose on a mortgage, on the entire plant property, 
and the trees of the borrower. And this is in any contract, 
I submit, Your Honor, whether it is with a bank, whether 
it is with a lawyer—a lawyer cannot do for one client an 
action detrimental to another client. The United States 
Government in construction contracts cannot frustrate or 
hinder the contractor in performing. The Government has 
been sued many, many times on this. The United States 

Government has admitted in the Court of Claims Act 
26 it can be sued on contracts. The Federal Claims Act 
says it can be sued in tort. 
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The Articles of this bank do not say we can be sued only 
by bondholders. It doesn’t say that. They have been 
sued by a coffee shop. They have been sued by alady. We 
have sued them. There is nothing unique about a bank. 
Now, there is nothing unique about— 

The Court: You say there is no distinction between these 
personal injury cases and the coffee shop case and a case 
of this kind which involves broad financial policy, political 
and economic considerations, international in scope? You 
say there is no distinction between that? 

Mr. Rayner: I make the distinction on this, Your Honor: 
I concede that there are differences between the cases, but 
a government cannot be sued by a coffee shop. A gov- 
ernment cannot be sued by a lady who falls in an embassy. 

The Court: Under the Federal Tort Claims Act? 

Mr. Rayner: No, sir. Sovereign—foreign government 
is immune from suit. 

Now, in a very old Supreme Court case, which is in 4 
L. Ed., the Supreme Court said of consular officials, con- 
sular officials engage in commercial activities, they impose 

claims for members of their country, citizens, and 
7 the Court says, they do not carry out diplomatic 

functions. They do not validate the prerogatives of 
their sovereign. They do not engage in political deter aina- 
tions. This is the heart of the immunity provisions, the 
diplomatic character, the political character of the activities. 
This is why ambassadors are immune and why the property 
of the embassies is immune, because of their diplomatic, 
their political activities and characteristics. 

But here the bank is like a consular official who engages 
in commercial type activities. Indeed, the Articles of 
Agreement of the Bank which I read a moment ago said 
only economic conditions shall prevail—economic—and that 
is what we are talking about in this suit. Not political. 

The Court: Allright. I will hear from Mr. Rogers. 

Mr. Rayner: Thank you, Your Honor. 
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(Filed: Sept. 4, 1968] 
Order 


This matter came on for hearing on defendant’s motion 
pursuant to Rule 30(b) of the Federal Rules of Civil Pro- 
cedure that the depositions of defendant through its senior 
officials not be taken. Upon consideration of the motion 
papers and argument of respective counsel in open Court, 
and in consideration of Sections 5, 7 and 8 of Article XI of 
the Agreement Establishing the Inter-American Develop- 
ment Bank, of the Inter-American Development Bank Act 
(73 Stat. 301, 22 U.S.C. § 283g), of the International Organ- 
izations Immunities Act (59 Stat. 669, 22 U.S.C. § 288a), 
and of Executive Order No. 10873, as amended by Execu- 
tive Order No. 11019, 3 C.F.R. 404, 599 (April 8, 1960, April 
27, 1962), it is by the Court this 4th day of September, 
1968, 


Orverep that defendant’s motion be and the same hereby 
is, granted, and the depositions noticed by plaintiff shall 


not be taken. 


Avusrey E. Rosrnson, Jr. 
Aubrey E. Robinson, Jr. 
United States District Judge 


[Filed Sept. 30, 1968] 


Plaintiff’s Memorandum of Points and Authorities in Opposi- 
tion to Defendant’s Motion To Dismiss the Complaint 

Defendant has moved to dismiss the complaint filed in 
this action on three grounds: (1) the complaint fails to 
state a claim upon which relief can be granted; (2) plaintiff 
is without standing to maintain the action; and (3) de- 
fendant is immune from this suit by virtue of the Interna- 
tional Immunities Act, 59 Stat. 699, 22 U.S.C. § 288a, and 
the Agreement Establishing the Inter-American Develop- 
ment Bank. 
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As defendant candidly concedes, it cannot prevail in this 
Court on the third ground (defendant’s alleged immunity 
from this suit). Defendant correctly recognizes that the 
Court of Appeals has recently ruled that the defendant 
Bank is subject to the jurisdiction of this Court. Lutcher 
S.A. Celulose e Papel v. Inter-American Development Bank, 
127 U.S. App. D.C. 238, 382 F.2d 454 (1967). That decision 
is binding on this Court and compels a ruling that de- 
fendant has no immunity from this action under either the 
statute or the Agreement it cites. Consequently, this 
Memorandum will consider only defendant’s arguments 
that the complaint must be dismissed because it fails to 
state a claim and because plaintiff lacks standing. 


I. 


Failure to State a Claim 


In arguing that the complaint in this action fails to state 
a claim, defendant places heavy reliance on prior decisions 


in a related action in this Court. Lutcher S.A. Celulose 
e Papel v. Inter-American Development Bank, Civil Action 
No. 573-66 (reported at 253 F. Supp. 568 (D.D.C. 1966), 
and 382 F. 2d 454 (D.C. Cir. 1967)). Defendant contends 
that the rulings by this Court and the Court of Appeals on 
whether the complaint in that related case stated a suffi- 
cient claim are dispositive in this action. The prior deci- 
sions in the Lutcher S.A. case will bear no such reading. 
It is true that the Lutcher S.A. case and this action have a 
common feature—namely, that in Lutcher S.A. the son of 
the plaintiff in this action was attempting to plead a claim 
against the defendant bank similar to the claim plaintiff is 
asserting here. But the ruling by this Court and the Court 
of Appeals that plaintiff’s son (who was also the president 
and principal stockholder of his corporate co-plaintiff 
Lutcher, S.A.) did not state a sufficient claim in Lutcher 
§.A. was based on an analysis of the complaint filed 
in that case and not on generally applicable principles of 
law that are transferable to this action. For example, the 
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Court of Appeals ruled that the claim asserted by plain- 
tiff’s son in Lutcher S.A. was deficient because ‘‘individu- 
ally he alleges no contract with the Bank in relation to the 
financing program.’’ 382 F. 2d, at 460. The complaint 
filed by plaintiff in this action contains no such defect. The 
complaint here specifically alleges that the promise made by 
defendant to have a market study of the pulp and paper 
market conducted by an independent consulting firm ‘‘ran 
to the plaintiff’’ and that plaintiff ‘‘acted in reliance upon”’ 
that promise. Thus, by alleging an express contractual 
undertaking by the defendant which ran to him personally, 
plaintiff has avoided the deficiency found by the Court of 
Appeals in the complaint in the Lutcher S.A. case. 

In addition, as the Court of Appeals construed the com- 
plaint in the Lutcher S.A. case, the only contractual under- 
taking alleged with respect to the market study was be- 
tween the corporate plaintiff and the defendant. Because 
the market study was allegedly promised by the defendant 
in exchange for the corporate plaintiff’s promise to meet a 
scheduled loan repayment, the Court of Appeals ruled 
that the alleged contract in Lutcher S.A. ‘‘is not supported 
by consideration since performance of a pre-existing obli- 
gation is not consideration.’’ 382 F. 2d, at 460. The indi- 
vidual plaintiff’s contract claim failed in the Lutcher S.A. 
case because the pleadings did not set forth an enforceable 
contract upon which that claim could be based. There is 
no such defect in the complaint in this case. Plaintiff has 
alleged that defendant’s contractual undertaking with re- 
spect to the market study ran to plaintiff individually and 
that plaintiff acted in reliance upon defendant’s promise to 
him in providing funds to pay the corporation’s obliga- 
sions.* Those allegations are sufficient to establish consid- 
eration for defendant’s alleged promise, since it is settled 
that detriment to the promisee can afford consideration. 


* This plaintiff, of course, had no obligation to defendant to pay the 
pre-existing debt of the corporation; he is not even alleged to be a stockholder 
or officer of the corporation. 
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See, e.g., Clay v. Chesapeake € Potomac Telephone Co., 81 
U.S. App. D.C. 284, 184 F. 24 995 (1950). It is quite clear, 
therefore, that the prior rulings by this Court and the 
Court of Appeals in Lutcher S.A. decided only the suffi- 
ciency of the complaint filed in that case and did not state 
any generally applicable principles which are controlling in 
this action. 

That is not to say, however, that such generally appli- 
cable principles are lacking. Indeed, the Court of Appeals 
has defined with great clarity the test to be applied when 
a complaint is attacked for failure to state a claim upon 
which relief can be granted. 

“In appraising the sufficiency of a complaint, we 
follow ‘the accepted rule that a complaint’ should not 
be dismissed for failure to state a claim unless it ap- 
pears beyond doubt that the plaintiff can prove no set 
of facts in support of his claim which would entitle him 
to relief.’ Conley v. Gibson, 355 U.S. 41, 45-46 (1957).”’ 
Sass v. District of Columbia, 316 F. 24 366, 367 (D.C. 


Cir. 1963). [Emphasis added.] 


See also Francis 0. Day Co. v. Shapiro, 267 F. 2d 669 (D.C. 
Cir. 1959) ; Machado v. McGrath, 193 F. 2d 706 (D. C. Cir.), 
cert. denied 342 U.S. 948 (1952) ; 24 Moore, Federal Prac- 
tice, para. 12.08. This Circuit also subscribes to the 
familiar principles that, in ruling on a motion to dismiss, 
the material allegations of the complaint are taken as 
admitted, Barr v. District of Columbia, 202 F. Supp. 260 
(D.D.C. 1962), and the complaint is to be liberally con- 
strued, Machado v. McGrath, supra at 708. With these 
principles in mind, plaintiff turns to the specific arguments 
made by defendant in asserting that the complaint in this 
action fails to state a claim. 

First, as defendant construes the allegations of the com- 
plaint, defendant claims that ‘‘the complaint alleges only 
that the Bank agreed that if Lutcher S.A. paid its pre- 
existing debt, it would ‘do the right thing’—that it would 
act with prudence, judgment and discretion in deciding 
whether to block Klabin’s expansion.’’ Defendant contends 
that the complaint, so construed, alleges only an ‘¢illusory’’ 
promise which is unenforceable. Defendant’s argument is 
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premised on a misunderstanding of the complaint. Plain- 
tiff alleges, not that defendant promised to ‘‘do the right 
thing,’? but that defendant promised ‘‘to have a market 
study of the pulp and paper market conducted by an inde- 
pendent consulting firm.’’ This was no vague, ‘‘illusory’’ 
promise. It was a specific and concrete undertaking by 
defendant. And it was an undertaking upon which plaintiff 
specifically relied in providing funds to pay the corpora- 
tion’s obligations to defendant. The complaint sets out 
quite clearly a contract theory of recovery, and it cannot 
be said ‘‘beyond doubt that the plaintiff can prove no set 
of facts in support of his claim which would entitle him 
to relief.” Sass v. District of Columbia, supra. 

Secondly, defendant argues that the complaint fails to 
state a claim upon which relief can be granted because ‘‘the 
‘market study’ issue obviously had no relation to plaintiff’s 
lost loan.’? This fact is ‘‘obvious,’’ defendant asserts, be- 
cause ‘‘Lutcher S.A. defaulted on its loan obligations before 
the Klabin Group was able to translate assistance from the 
Bank into actual production of paper and pulp.’’ By these 
statements, defendant has introduced factual contentions as 
to plaintiff’s reasons for and the purposes of the market 
study, which contentions are extraneous to the pleadings 
and wholly inappropriate to a motion to dismiss. The 
complaint contains no factual allegations to support de- 
fendant’s assertions, and defendant has attached to its 
motion no sworn affidavits to support the new factual matter 
which it alleges. By those allegations, defendant has en- 
tered the realm of proof, and defendant asks this Court 
to base a ruling of law on defendant’s unsubstantiated fac- 
tual allegations which are untested by the adversary 
process.* A motion to dismiss cannot serve the function 
which defendant assigns it, and the motion should be denied 
for that reason. 

When defendant’s arguments are thus stripped of their 
rhetoric, it is quite obvious that plaintiff’s complaint states 


“It is particularly inappropriate for defendant to raise factual conten- 
tions in light of defendant’s refusal to submit to a deposition, at which its 
factual contentions could be tested. 
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a sufficient claim under the controlling test articulated by 
the Court of Appeals in Sass v. District of Columbia, supra. 


I. 
Plaintiff’s Standing 


Defendant also urges that the complaint be dismissed 
because plaintiff lacks standing to maintain this action. 
Before examining the merits of defendant’s argument on 
this point, plaintiff feels compelled to correct an obvious 
misstatement by defendant. At page 6 of its Memorandum, 
defendant states that this Court and the Court of Appeals 
have ruled in the Lutcher S.A. case that a party stating a 
claim similar to plaintiff’s ‘Jacks standing to maintain 
a suit.’”? There is absolutely no mention of standing in the 
Court of Appeals decision in the Lutcher S.A. case. See 
382 F. 2d 454. And, although this Court stated that 
‘¢[p]laintiffs’ standing to raise the issues on which they 
rely is by no means established,’’ 253 F. Supp. at 570, this 
Court made no ruling on plaintiffs’ standing in the Lutcher 
S.A. case, and the inconclusive statement just quoted is no 
more than dicta. Thus, the Lutcher S.A. decisions can pro- 
vide no comfort or support for defendant’s standing argu- 
ment. 

In arguing that plaintiff is without standing to main- 
tain this action, defendant places principal reliance on 
Alabama Power Co. v. Ickes, 302 U.S. 464 (1938). In that 
case, the Supreme Court ruled that private power com- 
panies were without standing to attack an administrative 
agency’s order to which the companies were not parties but 
which would have the effect of creating new competition for 
those companies. The essence of the Court’s standing rul- 
ing was that the agency was under no legal duty to the 
private power companies to consider their interests in a 
proceeding to which they were not parties. So stated, the 
Alabama Power case has no relevance to the question of 
plaintiff’s standing in this action as distinct from its argu- 
able relevance to the claim of the corporate plaintiff in 
Lutcher S.A. that the Bank was under an implied duty to 
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consider the corporation’s interest before making a loan to 
a competitor corporation. For the legal duty which the 
Supreme Court found wanting in that case was supplied 
in this action by defendant’s express contractual undertak- 
ing to conduct the market study. Since defendant for pur- 
poses of this motion must concede that it breached that 
legal duty by failing to conduct the market study as 
alleged in the complaint, there is absolutely no standing 
issue in this action. Actually, defendant’s standing argu- 
ment is only a restatement of its contention that the com- 
plaint fails to state a claim. The Supreme Court has 
recently admonished that standing objections should not be 
employed to mask other legal objections. See Flast v. 
Cohen, 392 U.S. 83, 99 (1968). 


Conclusion 


As plaintiff has demonstrated, the legal arguments ad- 
vanced by defendant to support its Motion to Dismiss the 
Complaint are without merit. Consequently, that motion 


should be denied, and defendant should be required to 
submit responsive pleadings. Only then can this Court 
proceed with an adjudication of the merits of plaintiff’s 
substantial claim for relief against defendant. 
Respectfully submitted, 
Wittiums & Connouiy 


By Epwarp Bennerr WILLIAMS/ 
MET 
Edward Bennett Williams 
By Pav R. Connonx/MET 
Paul R. Connolly 
By Jeremiaxn C. Cortms/MET 
Jeremiah C. Collins 
By Rosert L. Werserc/MET 
Robert L. Weinberg 
1000 Hill Building 
Washington, D.C. 20006 
Attorneys for Plaintiff 
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[Filed: Oct. 23, 1968] 


Defendant's Reply Memorandum in Support of Its Motion To 
Dismiss the Complaint 


I. The Complaint Should Be Dismissed Because It Fails 
To State a Claim Upon Which Relief May Be Granted. 


A. In his Memorandum, Plaintiff attempts to distinguish 
his complaint from that of Lutcher S.A. and his son, whose 
claims were earlier held by this Court and the Court of 
Appeals not to state a cause of action. There is no real 
difference. 


J. Plaintiff says that he, unlike Lutcher S.A, owed no 
antecedent debt to the Bank. The short answer to this is 
that neither did his son. Yet the son’s claim was also 
dismissed. 

2. Plaintiff also says that he has alleged an agreement 
between himself and the Bank, that the Bank’s alleged 
promise to conduct a market study somehow ‘‘ran to the 
plaintiff’’ and that he ‘‘acted in reliance upon’’ that prom- 
ise. Plaintiff contends that this sets his complaint apart 
from that of his son. In paragraph 10 of the verified 
complaint in the earlier Lutcher S.A. suit, however, plain- 
tiff’s son did allege that he had provided funds to the cor- 
poration ‘‘relying upon this representation.’? And the 
Court of Appeals so construed the complaint, noting that: 


“In reliance on the promised market survey Brown 
personally advanced funds to Lutecher.’? Lutcher S.A. 
Celulose e Papel v. Inter-American Development Bank, 
128 U.S. App. D.C. 238, 244-45, 382 F.2d 454, 460-61 
(D.C. Cir. 1967). (Emphasis supplied.) 


Plaintiff, in other words, has only appended a claim that 
the alleged market study promise ‘‘ran to’’ him to his son’s 
inadequate claim that the son ‘relied’? on the promise. 
This is hardly adequate to avoid the principle of stare 
decisis. See Moreno v. Marvel Productions Inc., 296 F.2d 
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543 (2nd Cir. 1961; Matthews v. Wolvin, 266 F.2d 722 (5th 
Cir. 1959). 


B. And, in any event, it is now clear that, as a matter 
of law, plaintiff could recover nothing by virtue of an 
alleged breach of the promise he pleads. He asserts a 
promise: —that he advanced $235,000 to Lutcher S.A. in 
return for the Bank’s agreement to arrange a pulp market 
study. But he seeks to recover his advance to Lutcher 8.A. 
from the Bank, on the ground that Lutcher S.A. was 
thrown into bankruptcy by the Bank’s aid to Lutcher S.A.’s 
competitors. 

The one has no relation to the other. As a matter of 
fact, it is clear that the Bank’s aid to the Klabin group had 
nothing to do with the collapse of Lutcher S.A But, what 
is more important for present purposes, as a matter of law, 
is that even if the Bank had contributed to Lutcher S.A.’s 
collapse by aiding Klabin, the complaint should be dis- 
missed. This is so because plaintiff alleges no agreement 


by the Bank not to aid other pulp mills in Brazil, and 
indeed such an agreement would have been a flagrant vio- 
lation of the Bank’s international mandate. 

The most that plaintiff has suggested is that the Bank 
agreed to take another look at the economies of the pulp 
industry in Brazil—and then decide in its own judgment 
whether to aid or not to aid Klabin. After it had the study 


1 Lutcher S.A. was a failure long before the aid to Klabin was translated 
into actual competition. The suit brought by plaintiff’s son in March 1966 
was to enjoin the Bank from authorizing the Klabin group to obtain outside 
financing. Thus, as of March 1966, the Bank had not yet even granted per- 
mission to the Klabin group to obtain financing. By June 15, 1966, Lutcher 
S.A. had ceased operations and was in default to the Bank. Klabin was not 
then on stream. The Bank’s Annual Report for 1967 indicates that the 
Bank did not enter into the agreement with the Klabin group until May 17, 
1966, and that as of December 31, 1967, construction work on the facility was 
only fifty percent completed. Annual Report for 1967, p. 48. (Attachment B 
to defendant’s motion that depositions not be taken, filed September 3, 1968, in 
the present case.) In other words, it is impossible that Lutcher S.A.’s diffi- 
culties in fact were the result of the Bank’s aid to the Klabin group. 


*The Bank’s Annual Report for 1967 has been omitted from this 
Appendix. 
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in hand, it was free to do whatever was in its judgment 
proper—aid Klabin, aid other pulp manufacturers, or take 
any other action which would contribute to Brazil’s eco- 
nomic growth. The complaint alleges no more. 

There was no promise not to aid Klabin. It was only the 
aid to Klabin which could conceivably have caused the 
damages plaintiff seeks—not the alleged failure to arrange 
the market study. A breach of the alleged market study 
promise, even if it occurred, was without injury to plain- 
tiff. 


II. Plaintiff Lacks Standing, and His Complaint Should Be 
Dismissed. 


In any event, plaintiff could not recover for the Bank’s 
assistance to the Klabin group, because he has no standing 
to complain of the Bank’s decision to aid another pulp 
manufacturer. This is clear from the earlier decision. 

Plaintiff suggests that this Court did not determine in 


the earlier suit that Lutcher S.A. and his son lacked stand- 
ing. The Bank raised the standing issue under Alabama 
Power Co. v. Ickes, 302 U.S. 464 (1938). This Court obvi- 
ously agreed. It cited Alabama Power in the key paragraph 
of the opinion dealing with related issues of standing and 
cause of action. Lutcher S.A. Celulose et Papel Candoi v. 
Inter-American Development Bank, 253 F. Supp. 568, 570 
(D.D.C. 1956). The point was perfectly clear. Nothing 
more was required. 
So too here. Plaintiff also lacks standing. 
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Conclusion 


For the foregoing reasons, the complaint should be dis- 
missed, 


Respectfully submitted, 


Arnotp & PorTER 

By Wru1am D. Rogers 
William D. Rogers 

By Daniex P. Levirr 
Daniel P. Levitt 

Attorneys for Defendant 


Dated: 
October 23, 1968 
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Washington, D. C. 
Thursday, October 24, 1968 


[3] PROCEEDINGS 


The Deputy Clerk: H. Lutcher Brown, versus Inter- 
American Development Bank, Civil Action No. 1313-68. 

Mr. Rogers: Good morning, your Honor. I am William 
Rogers of the firm of Arnold and Porter, counsel for the 
Inter-American Development Bank. We are here on our 
motion to dismiss the complaint. 

The facts are fairly clear. There were in effect four 
parties from which this case arose: Corporation Lutcher 
gs. A. a Brazilian corporation, its president, F. Lutcher 
Brown, who is a Brazilian citizen, his father, H. Lutcher 
Brown, who is the plaintiff in this case, and the Inter- 
American Development Bank, an international financial 
organization. 

In 1961 the Inter-American Development Bank made a 
loan of 4.7 million dollars to Lutcher S. A., and in the fol- 
lowing year made several loans to several other pulp manu- 
facturers in Latin America. 

By 1965 Lutcher S. A. was in operation manufacturing 
pulp in Brazil, but was in substantial financial difficulty and 
was approaching its second obliged payment to the bank 
on the loan in the amount of $470,000 with apparently no 
liquid assets. 

The bank at the same time was considering permitting 
[4] one of the other pulp manufacturers to expand its in- 
debtedness, and Lutcher S. A. during this period was 
urging the bank not to permit the expansion of facilities 
by the competition in that fashion. 

On December 14, 1965, we are told by the complaint, the 
bank consulted with Lutcher S. A., the debtor, and at that 
time, according to the complaint, agreed to carry out addi- 
tional market study of the pulp market in Brazil. 

In reliance, we are told, on that agreement to carry out 
another study, the plaintiff in this case, the father and the 
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son, both loaned to Lutcher S. A. $235,000 a piece [sic] for 
the total of $470,000 which the borrower then repaid to the 
bank before December 31st, in order to meet its obligation 
under the debt. 

We are also finally told that the bank did not make the 
market study, and instead, permitted the competitor, Klabin 
to expand his facilities by borrowing from other sources. 

On March of 1966, shortly after this occurred, the son, 
one of the two parties who had loaned the money to the 
bank, sued on, if you will, your Honor, in our judgment, 
the precise same cause of action in this Court, along with 
the corporation itself. 

The claim presented in that case which was Civil Action 
[5] 573-66, involved the same Brazilian corporation, and 
the same purported agreement to carry out additional 
market study by the bank in the meeting of December 14th, 
1965, and an identical advance to the bank in order to 
allow the bank to make its—exeuse me—the same advance 
to Lutcher S. A. by the son, in order to allow Lutcher 8. A. 
to make his payment to the bank. 

The complaints, if your Honor please, are about as 
identical as two complaints can be. If I may burden the 
Court for a moment by reading the two paragraphs. First 
of the old complaint on behalf of the son which read as 
follows: 

“On December 14th, 1965, the executive vice-president of 
the IADB, that is the defendant, and its general counsel 
advised representatives of Lutcher S. A. that the IADB 
would not grant the extension of payment date, but if 
Lutcher S. A. made the December 15th, 1965 payment by 
December 31st, when the IADB closed it books, the IADB 
would agree to the independent study of Lutcher S. A. of 
the pulp and paper market. Relying upon this representa- 
tion of Lutcher Brown, the son in that case, provided more 
funds, and Lutcher S. A. made the payment within the 
allowed time.’? That is paragraph 10 of the complaint 
in 573-66. 
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Now, the new complaint before your Honor tracks the 
old complaint. 

[6] Paragraph 13. 

‘On or about December 14, 1965, defendant through its 
representatives promised Messrs. Whitlock and Rayner 
that, if the payment of $470,915.54 was made to defendant 
by December 31, 1965, the defendant would agree to the 
requested market study of the pulp and paper market to 
be conducted by an independent consulting firm, said firm 
to be mutually agreed upon. 

“‘Said promise made to their representatives ran to the 
plaintiff and his son, and they each acted in reliance upon 
it in effecting the payment of $470,915.54 to the defend- 
ant.’? The old complaint was dismissed, 253 F. Supp. 568 
on March 28, 66 by Judge Gasch. And, that dismissal 
for failure to state a cause of action was affirmed by the 
Court of Appeals, 382 F. 2d 454. ; 

In summary, your Honor, it is impossible for me to see 
how the son’s complaint was defective, but the father’s 
complaint could stand. 

They were both alleged to have advanced $235,000 on 
account of the same representation. It seems to me that 
what Judge Gasch had to say in the Court of Appeals 
about the son’s complaint is quite applicable to the com- 
plaint of the father. 

I think Mr. Rayner who represented the son in that 
previous case is not here. The father in this case is 
[7] represented by Mr. Collins. 

The new complaint is an effort to write around the 
Court of Appeals’ decision. As I interpret it, it is largely 
based on one sentence of the Court of Appeals’ decision 
upon which the plaintiff urges that his complaint is better 
than his son’s because he now alleges a contract. 

And, in reading the Court of Appeals’ opinion, he says 
the Court Appeals affirmed the dismissal of the son’s com- 
plaint because there was no allegation of the contract. 

If your Honor please, in all due respect, I think that is 
a misreading of what the Court of Appeals said. 
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It is clear to me that the Court of Appeals understood 
that the first complaint as I have just read it, did plead a 
contract to perform the market study, and in fact, so stated. 

The language of the Court of Appeals is very clear. It 
says, ‘‘Two categories of wrongful acts of the bank are 
alleged: Lending to competitors, and failure to carry out 
an alleged promise to make a market study before par- 
ticipating in further paper and pulp development loans.”’ 

That was the Court of Appeals’ characterization of the 
old complaint. That is exactly the complaint before your 
Honor in this case on behalf of the father. 

Actually, although there is language revolving around 
[8] the contract theory, the basic complaint of the plain- 
tiff in this case, as in the case of the son before, was the 
alleged damage to Lutcher S. A., a corporation, arising 
from the competition that developed in the Brazilian pulp 
and paper market, in part as a result of the bank’s 
assistance to competitive firms. 

In our judgment, and I think Judge Gasch agreed, the 
plaintiff—this plaintiff and the earlier plaintiffs have no 
standing and no cause of action to complain, which they 
are essentially doing. 

In respect to the bank’s assistance to pulp and paper 
manufacturers, Lutcher S. A. did not secure, if you will, an 
[sie] monopoly with respect to the custom of the bank, and 
its support as a result of being an earlier borrower from 
the bank. 

Therefore, it seems to us that neither Lutcher S. A., 
nor its creditors, the father nor the son, have any claim 
arising against the bank on account of the alleged damage 
which occurred to Lutcher S. A. by virtue of the fact that 
other competitors arose up in the market. 

The Court: They switched their theory. Aren’t they 
saying that the damage is not to the corporation, but to 
the two people that put up the money. 

Mr. Rogers: Yes, and in our judgment, if you will, your 
Honor, is an even more restrained theory. If a corpora- 
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tion does not have a claim, it is hard to see how its 
creditors would, but [9] in any event, that theory was 
precisely the theory presented by the son in the previous 
case. 

This allegation was that he was damaged by being in- 
duced into lending the $235,000 to the bank. 

In fact, we would, of course, at trial take the position 
that the bank’s assistance to the competitors, had nothing 
whatsoever to do with Lutcher’s collapse, but at this 
moment, it is a question of law with which we are faced. 
It seems to us clear, as a matter of law, this creditor or 
any other creditor has no standing and no cause of action, 
in respect to that alleged damage to Lutcher S. A., the 
original borrower from the bank. 

This in my judgment was Judge Gasch’s opinion, because 
he felt, the Court of Appeals agreed, that the son’s com- 
plaint presented no cause of action and they lacked stand- 
ing to challenge in this case. 

We feel that this complaint by the father, which is 
identical to the son’s ought also to be dismissed. 

Thank you, your Honor. 


ARGUMENT oN BEHALF OF THE PLAINTIFF 


Mr. Collins: May it please the Court. My name is 
Jeremiah Collins. I represent the plaintiff. I hope to 
strenuously oppose this motion to dismiss. 

If I may, your Honor, I suggest to the Court that this 

is a simple breach of contract case. The bank has told that 
the corporation doesn’t have money with which to pay a 
debt it owes the bank. 
[10] My client in effect says, “T will advance half of 
what the corporation has to pay to you, if you will do some- 
thing for me.’’ So, the something that he asked them to 
do is specific, ‘‘make an independent market study.’’ The 
bank considers that and then comes back and says, ‘‘Yes, 
we will make the independent market stady.”’ 
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The man then gives the money to the corporation and 
the corporation pays, and the bank doesn’t do the independ- 
ent market study. Now, that seems to me, a contract, and 
that is also a breach of contract. 

For instance, if I say to Mr. Rogers, ‘‘Mr. Rogers, if you 
will do ‘X’ for me, I will give your friend, Mr. Levitt, 
some money.’? Mr. Rogers comes back and he says, 
‘«T will do ‘X’ for you, Mr. Collins.”’ So, I give Mr. Levitt 
some money, and then he says, “T have decided not to do 
it.’ That is the contract in this case. 

The Court: What was the consideration to the bank? 

Mr. Collins: Well, your Honor, I think what the defend- 
ant here is doing, if I may say so, confusing some of the 
issues. There is no consideration running between the 
corporation and the bank, because the corporation owes 
some money to the bank. So, therefore, the corporation 
can’t extract a promise to carry out something it is 
already obliged to do. There is no consideration for that. 

But, my client had no obligation to pay the bank or the 
[11] corporation or anybody anything. My client said, 
“The corporation can go under, as far as I am concerned, 
but if you will do such and such, I will pay that money.”’ 
The bank considers it, and the bank says, ‘‘All right. I 
will do that.?? So, then he pays the money. 

There is the consideration for my man. If your Honor 
will read, as I know your Honor has—I beg your pardon 
—the Court of Appeals decision in the other case. 

Tt said two things. Number 1, the corporation doesn’t 
have a cause of breach of contract, because we don’t see 
any consideration. There was no consideration. I have 
no problem with that. I am sure that the other side doesn’t. 
. Secondly, they say with respect to the son, the complaint 
as drafted fails as to him, because he is somewhat of a 
volunteer. There is no promise—there is no allegation that 
a promise was made to him. The allegation was only that 
the promise was made to the corporation. 

This complaint and this complaint we have before your 
Honor, we allege the promise was made to the father by 
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the bank. Supposing, your Honor, the situation were this. 
Supposing the bank said to the father, ‘“¢We would like to 
have you pay us $250,000.’’ The father said, ‘‘What are 
you going to do for me if I pay you $250,000??? The bank 
says, ‘I don’t know. What would you like to have us do?”’ 
He says, ‘‘I would like to have you run a market study for 
me.’’? The bank says, ‘‘Okay, we will run the market study 
by such and such a time.’’ He says, ‘¢All right. Here is 
the [12] money.”’ Then, they don’t run it. Couldn’t this 
man file a breach of contract suit against the bank? Of 
course he could. Merely because he paid somebody else 
to have them do the study doesn’t make any difference. 
They breached the contract. Now they say, ‘Well, even 
if we made the promise, it is not a breach of contract.”’ 

There is consideration running from the father to the 
bank. There is no consideration running from the cor- 
poration to the bank. 

I don’t have the actual citation with respect to the Court 
of Appeals decision, but I have a copy of it in front of me. 

The Court: There is a copy right here. 

Mr. Collins: In the last page of the decision of the Court 
in that case, or the last paragraph—I don’t know if it is 
‘on the last page—we come down to, I think about the last 
‘sentence which begins ‘“That Brown individually— It says 
that Brown individually acted to his detriment as he 
claims, by advancing additional funds to his corporation 
is not enough. Individually he alleges no contract with the 
bank in relation to the financing program. 

The complaint before your Honor specifically alleges a 
contract between the plaintiff in this case, and the bank. 
So, there is a promise on the part of the bank. We promise 
wwe will do something for you, if you will pay ‘‘X’’ dollars 
to ‘*Y’’. So, this is the promise. 

So, if I may say, your Honor, the complaint states the 
cause of action, the breach of contract. The argument 
with respect to [13] standing, neither the Court of Appeals 
nor Judge Gasch made any holding or ruling with respect 
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to that, and, indeed, they would not, because the standing 
argument made by my adversary in this case is inapplicable 
to this case. They make a standing argument along this 
line. They cite the Ickes case where they say if the Gov- 
ernment decides to do something that may harm somebody 
else, and the guy comes in and says, “Don’t do that.”’ 
They say, ‘‘You don’t have any standing.”’ 

Here our position is that the bank had a contract with 
the plaintiff, and under that contract, there was a relation- 
ship that existed between them, and they had to earry out 
their part of the bargain. So, that the complaint does state 
a cause of action. 

What is really being followed, they are saying, ‘‘You 
make these allegations—”’ in effect they are saying, ‘‘You 
make these allegations. Can you prove them.’’ So, it is 
going to come down to a question of proof. 

The allegations are made. The bank promised Brown, 
“‘Brown, you pay the money—”’ 

The Court: I think there is a question of good faith in- 
volved here. It is the same set of facts construed by the 
Court before. You pick out a sentence of the opinion and 
decide, well, that will save us. So, you bring the same 
cause of action on the same set of facts that have been 
tried in two Courts before, and say, ‘“sNow, we have 
found a way out.’’ Isn’t that what it boils down to? 
[14] Mr. Collins: Your Honor, I am hurt that you say 
that we picked up a sentence. The fact of the matter is— 

The Court: The fact of the matter is that the father and 
son advanced the moneys to the corporation. There is no 
consideration passing between the corporation and the 
bank, because they owed the money anyway. 

Mr. Collins: That is right. The corporation did. 

The Court: In one lawsuit they say, ‘‘Well, we sue on 
the theory that it was a promise to the corporation,’’ and 
they come along the next day and say, ‘‘No, it wasn’t a 
promise to the corporation,” after it has been settled. 
“The other promise is to us.’’ This is vexatious, isn’t 
it? 
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Mr. Collins: Your Honor, if I may say this, the first 
complaint in this case was filed hurriedly in an effort to 
get an injunction. As your Honor will notice, that com- 
plaint is pretty much factually—this was just the way it 
came out. That went up on appeal. It was affirmed. 

As your Honor may or may not know, there is a mo- 
tion pending in this Court for leave to amend that dis- 
missed complaint, so, as to allege, to make the proper 
allegations to have the facts come forward to be proved. 

Now, in this case, the allegation is made, your Honor, 
that the promise ran not only to the corporation, but it 
also ran to the [15] plaintiff in this case. 

Now, your Honor suggests this is vexatious. I suggest 
to your Honor, that the question of whether it is vexatious 
depends upon whether the facts are as they are alleged in 
our complaint. If indeed the promise was made to this 
man, then he is entitled to his day in Court. 

The Court: But, you have verified pleadings outstand- 
ing that the promise ran to somebody else. 

Mr. Collins: But, those pleadings do not say, your 
Honor, that they did not run to this man or to his son. 

The Court: They couldn’t run to both. 

Mr. Collins: Pardon me. 

The Court: They couldn’t run to both. 

Mr. Collins: Frankly, your Honor, it did, because the 
son put up half the money and the father put up the other 
half. 

The Court: I mean couldn’t run to both the corporation 
and the son. They had to have a theory of first suit. The 
theory of first suit ran to the corporation. 

Mr. Collins: And, ran to the son, but the complaint as 
drafted failed to spell that out. 

The Court: Mr. Rogers, do you have anything else you 
want to add to this. 

Mr. Rogers: Practically nothing, your Honor—just to 
mention the fact that the notion that this promise ran to 
the son [16] was indeed pleaded in the earlier complaint, 
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which was verified. ‘‘The IADB would agree to the in- 
dependent study relying upon this representation that 
F. Lutcher Brown provided.” 

This complaint says the same thing, but substitutes H. 
Lutcher Brown. And, the Court so interpreted it in the 
language which I earlier read to your Honor. 

I don’t think there was any consideration to the father. 
Number one, as far as the father’s damage was concerned, 
I think if any, this whole market study question was 
wholly irrelevant. That had nothing to do with the col- 
lapse of Lutcher S. A. Actually Lutcher S. A. owed 
him the money—no consideration, and I would like to 
agree with your Honor, or state on my own in any event, 
that this is a vexatious litigation. We have been around 
these basis [sic] several times already. This is the reason 
why we are before Your Honor seeking this motion to 
dismiss. 

The Court: Well, since it involves the same state of 
facts,—and as far as I can see there is no distinction in 
the facts whatsoever. I think the whole case has been 
disposed of by the ruling of the Court of Appeals. I will 
grant the motion to dismiss. Will you submit the order? 


[Filed Nov. 1, 1968] 
Order 


This matter came on for hearing on defendant’s motion 
that the complaint be dismissed. Upon consideration of 
the motion papers and argument of counsel, the Court 
concludes that the complaint fails to state a claim upon 
which relief may be granted and that plaintiff lacks stand- 
ing to sue. See, Lutcher 8. A. Celulose e Papel Candot 
et al. v. Inter-American Development Bank, 253 F. Supp. 
568 (D.D.C. 1966), and Lutcher S. A. Celulose e Papel 
et al. v. Inter-American Development Bank, 127 App. D.C. 
238, 382 F.2d 454 (1967). 
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Accordingly, it is by the Court this 1st day of November, 
1968, 


Oxperep that defendant’s motion be, and the same hereby 
is, granted and the complaint is dismissed. 


Howard F. Corcoran 
Howarp F., Corcoran 
United States District 
Judge 


[Filed Nov. 29, 1968] 
Notice of Appeal 


Notice is hereby given that H. Lutcher Brown, the plain- 
tiff herein, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the 
Order of the United States District Court for the Dis- 
trict of Columbia, dismissing the complaint herein entered 
in this action on November 1, 1968. 


November 29, 1968 


Wuuums & ConNnoLiy 
By Jeremmau C. Coins 
Jeremiah C. Collins 
1000 Hill Building 
Washington, D. C. 
Attorneys for Plaintiff 


APPELLANT'S BRIEF 
SS 


IN THE 


Tnited States Court of Appeals 


For tae District or COLUMBIA Crmcvuir 


No. 22625 


H. Lurcusr Brow, Appellant 
Vv. 


Ivrer-AmERiIcaN DrveLopMENT Bank, Appellee 


Appeal From the United States District Court for the 
District of Columbia 


a t 
lana, 1 
AAAS 


~ ait BDWARD BENNETT Wru1aMs 
Jeremian C. CoLLIns 
Rosert L. WEINBERG 
Sanpra TERZIAN 
1000: Hill Building 
Washington, D. C. 20006 
Attorneys for Appellant 


Of Counsel: 
Wuimms & ConnoLiy 
1000 Hill Building 
Washington, D. C. 20006 


Pans or Brzow S. ADans Paxtrixa, Inc., Wasmnrcrom, D. C- 
SS 


TABLE OF CONTENTS 


SraTEMENT OF ISSUES 
STATEMENT OF THE CasE 


Srarurory ADDENDUM TO AppeLLANT’s BRIEF 


I. Brown’s CompLaint PLEADS A Cause or ACTION. . 
A. Under United States Law 
B. Under Brazilian Law 


1. The complaint sets forth a cause of action 
pursuant to the Brazilian law applicable to 
commercial contracts 


. The complaint sets forth a cause of action 
pursuant to the Brazilian law applicable to 
donative contract 


_ The complaint alleges facts which would 
render Brazilian law properly applicable 
to this case under the conflicts of law rules 
of the District of Columbia 


TI. Tue Trav Court ERRed IN QuasHING THE NOTICES 
To TaKE THE BANK’s DEPOSITION 


A. The International Organizations Immunities 
Act Grants the Bank and/or Its Officers No 
Immunity From Discovery in This Case .... 


. The Agreement Establishing the Inter-Amer- 
ican Development Bank Grants the Bank 
and/or Its Officers No Immunity From Dis- 
covery in This Case 


CONCLUBION <.0.0.----wernniewm ons eee eae 


Srarutory ADDENDUM To APPELLANT’s BRIEF 
Relevant United States Statutes, Orders, and Rules 
Relevant Brazilian Statutes 


Table of Contents Continued 


CITATIONS 


CASES: Page 


Alabama Power Co. v. Ickes, 302 U.S. 464 (1938) .... 
Arcaya v. Paez, 145 F. Supp. 464 (D.C.N.Y. 1956) ... 
*Ard Dr. Pepper Bottling Co. v. Dr. Pepper Co., 202 
F. 2d 372 (5 Cir. 1953) 
Auten v. Auten, 208 N.Y. 155, 124 N.E. 2d 99, 50 
A.L.R. 2d 246 (1954) 2.2.02. cece eee eee eee eee 
*Balfour, Guthrie & Co., Ltd. v. United States, 90 F. 
Supp. 831 (D.C. Cal. 1950) 
*Barr v. District of Columbia, 202 F. Supp. 260 (D.D.C. 
1962) 
Bolling v. Sharpe, 347 U.S. 497 (1954) 
Cary v. U.S. Hoffman Machinery Corp., 148 F. Supp. 
748 (D.D.C. 1957) 
*Clay v. Chesapeake & 
App. D.C. 284, 184 F. 2d 995 (1950) 
*Conley v. Gibson, 355 U.S. 41 (1957) 
*Croissant v. Empire State Realty Co., 29 U.S. App. 
D.C. 5388 (1907) ..-... cece cece eee e rete terete ees 
David v. Cohen, — US. App. D.C. — (No. 21,640, 
January 10, 1969) 
Fisk Rubber Co. v. Muller, 42 U.S. App. D.C. 49 (1914) 
*Francis O. Day v. Shapiro, 105 U.S. App. D.C. 392, 
267 F. 2d 669 (1959) 
*Goltra v. Weeks, 271 U.S. 536 (1926) 


10 
32 


13 


26, 29 


21 


*Guaranty Trust Co. v. United States, 304 U.S. 126 
26 


Hughes v. Fetter, 341 U.S. 609 (1951) 
Keifer v. Reconstruction Finance Corp., 306 U.S. 381 
(1939) 2 
*Kent Homes, Inc. v. Frankel, 128 A. 2d 444 (D.C. Mun. 
Ct. App. 1957) 0... cece eee eect eter eee eee 
*Lutcher S.A. v. Inter-American Development Bank, 
127 U.S. App. D.C. 238, 382 F. 2d 454 (1967) 


2, 7-10, 13, 
22, 24, 27, 32 


* Cases and authorities marked with asterisks are chiefly relied upon. 


Table of Contents Continued iii 


Page 


Lutcher 8.A. v. Inter-American Development Bank, 
253 F. Supp. 568 (D.D.C. 1966) 7, 10 
*Machado v. McGrath, 90 U.S. App. D.C. 70, 193 F. 2d 
706 (1952), cert. den, 342 U.S. 948 

Maloney v. E.I. Du Pont de Nemours & Co., 122 U.S. 
App. D.C. 268, 352 F. 2d 936 (1965), cert. den. 383 
U.S. 948 

“National City Bank v. Republic of China, 348 U.S. 356 
(1955) 26, 29 

*O’Neill v. United States, 79 F. Supp. 927 (D.C. Pa. 
1948) 26, 29 

*Reynolds v. United States, 345 U.S. 1 (1953) 27, 29 

“Reynolds v. United States, 192 F. 2d 987 (3 Cir. 
1951) 

Sarelas v. Rocanas, 311 F. 2d 36 (7 Cir. 1963) 

*Sass v. District of Columbia, 114 U.S. App. D.C. 365, 
316 F. 2d 366 (1963) 

“Sokoloff v. National City Bank, 239 N.Y. 158, 145 N.E. 
917, 37 A.L.R. 712 (1924) 

*Stevens v. American Service Mut. Ins. Co., 234 A. 2d 
305 (D.C. App. 1967) 

“United Nations Korean Reconstruction Agency v. 
Glass Production Methods, Inc., 143 F. Supp. 248 
(D.C. N.Y. 1956) 

United States v. Fitzpatrick, 214 F. Supp. 425 (D.C. 
N.Y. 1963) 

*United Wholesalers, Inc. v. A.J. Armstrong Co., 251 
F. 2d 860 (4 Cir. 1958) 

*Violett v. Patton, 5 Cranch 142, 3 L. Ed. 61 (1809) ... 

Waltier v. Thomson, 189 F. Supp. 319 (D.C.N.Y. 
1960) 
Welch v. Welch, 166 F. Supp. 539 (D.D.C. 1958) .... 


? 


SrarutTes anp RvuuEs: 


? 


... 6, 23-26 


* Cases and authorities marked with asterisks are chiefly relied upon. 


Table of Contents Continued 


D.C. Code $$ 11-301 ef seq. ..... ee eee cece eee e cnet 


The Commercial Code of Brazil 
* Art. 120 


“Art. 126 


The Civil Code of Brazil 


* Art. 

Art. 
*Art. 
* Art. 
“Art. 
“Art. 
* Art. 
* Art. 
“Art. 
“Art. 
* Art. 
* Art. 
*Art. 
“Art. 
“Art. 
“Art. 


* Cases and authorities marked with asterisks are chiefly relied upon. 


Table of Contents Continued Vv 
TREATISES : Page 


Garland, AMERICAN-BRAZILIAN PrivaTE INTERNATIONAL 
Law, Oceana Publications [Published for the 
Parker School of Foreign and Comparative Law, 
Columbia University] (1959) 


*2A Moore, FEDERAL PRACTICE, 1 12.08 


RESTATEMENT oF Contracts, § 265 
§ 301 


*Smrpson on Conreacts, Hornbook Series, 1965 ed. 
9, 
Wessrer’s UNABRIDGED INTERNATIONAL Dicrionaky, 
Cay AnmnnnuMaodomnocenUccecdc eo oeec moose ere 30 


*SeLecTIons FROM WILLISTON on ‘CONTRACTS, Rev. ed., 
1938, Baker Voorhis & Co. ..----+-++-22++7007- 9, 13 


Law Review ArTICLEs AND COMMENTS: 


Berger and Krash, Government Immunity From Dis- 
covery, 59 Yate L.J. 1451 (1950) 
*Cueto-Rua, Administrative, Civil and Commercial Con- 
tracts in Latin-American Law, 26 ForpHaM L. Rev. 
15, 16 


*Dainow, Civil Law and t 
of Comparison, 15 
*Lorenzen, Causa and 
tracts, 28 Yate L.J. 621 (1919) 
*Szladits, Discharge of Contract by Breach in Civil 
Law, 2 Am J. Comp. L. 334 (1953) 
Comment, 54 Car. L. Rev. 1301 (1966) 


* Cases and authorities marked with asterisks are chiefly relied upon. 


vi Table of Contents Continued 


MISCELLANEOUS: * Page 


*Bxecutive Order No. 10873, as Amended by No. 11019, 
3 C.F-R. 404, 599 (April 8, 1960, April 27, 1962) 
6, 23-24 


Agreement Establishing the Inter-American Develop- 
ment Bank, Art. XI 


SIA eioaelololcloicicneierobejeieiwlcreteieisioveseyr-seienoielolorejaratel 
6, 23, 26, 28, 30 
28 


* Cases and authorities marked with asterisks are chiefly relied upon. 


IN THE 


United States Court of Appeals 


For tHe DistRIcT OF CotuMBIa CIRCUIT 


H. Lurcner Brows, Appellant 
v. 


Twrer-AMERICAN DEVELOPMENT Bank, Appellee 


Appeal From the United States District Court for the 
District of Columbia 


APPELLANT'S BRIEF 


STATEMENT OF ISSUES 


1. Whether the district court was correct in dismissing, 
for failure to state a cause of action under United States 
law, a complaint that pleads: 


(a) That the defendant-appellee Bank promised 
plaintiff-appellant, Brown, that, if he and/or his son 
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paid the debt of his son’s then insolvent corporation, 
the Bank would obtain an independent market study 
and take the study into account in making a pending 
decision affecting the corporation’s welfare. 


(b) That Brown and his son made the requested 
payment with knowledge of the Bank’s offer and with 
intent to accept it. 


(ec) That the Bank accepted said payment, and then 
refused to perform its promise. 


(d) That Brown demands the return of the portion 
of the payment advanced by him. 


2. Whether the district court should have considered 
whether Brazilian law was the proper choice of law, when 
the complaint pleaded a cause of action under Brazilian 
law, and the Bank’s promise was to be performed in Brazil, 
the beneficiary of the Bank’s promise was a Brazilian cor- 


poration, and Brazil would be the only country affected 
by nonenforcement of contracts valid under its law. 


3. Whether the district court was justified in quashing 
notices to take the Bank’s deposition through two of its 
officers on the ground that the Bank was immune from 
discovery under certain articles of the agreement estab- 
lishing the Bank, adopted by the United States when it 
joined the Bank, despite the fact that the Bank had waived 
its immunity from suit in those very same articles. 


The instant case has not previously been before this 
Court. A related case, Lutcher S.A. v. Inter-American 
Development Bank, 127 U.S. App. D.C. 238, 382 F.2d 454 
(1967), was decided by this Court, per Edgerton, Fahy, 
and Burger, JJ., on July 13, 1967. That case was brought 
by appellant Brown’s son against the same appellee Bank, 
and was held by the District Court to be controlling herein. 


” 


o 


STATEMENT OF THE CASE 


On May 29, 1968, Brown filed a complaint for breach of 
contract against the Inter-American Development Bank. 
(2a, 4a-8a.)* 


On July 25, 1968, Brown served upon the Bank notices 
to take the Bank’s deposition on September 5, 1968, through 
two of its officers, Elting Arnold and T. Graydon Upton. 
(2a, Sa-9a.) On September 3, 1968, the Bank filed a motion 
for an order quashing the notices of deposition. (2a, 9a- 
20a.) This motion was argued before Judge Robinson on 
the same day (2a, 21a-33a), and an order granting the 
motion was entered on September 4, 1968 (3a, 75a). 


On September 5, 1968 (the date to which its time to re- 
spond had been extended by an order entered August 22, 
1968, 2a), the Bank filed a motion to dismiss the complaint. 
(3a, 33a-75a; see also, 75a-85a.) The hearing on the motion 
to dismiss the complaint was held before Judge Corcoran 
on October 24, 1968 (86a-95a), and Judge Corcoran’s 
order granting the Bank’s motion to dismiss the complaint 
was entered on November 1, 1968. (95a-96a.) 


Brown appeals. 


STATEMENT OF FACTS 


On May 29, Brown, a citizen and resident of Uruguay, 
filed in the District Court for the District of Columbia 
a complaint for breach of contract against the Inter- 
American Development Bank, an international organization 
with its principal office in the District of Columbia. Juris- 
diction was grounded upon 28 U.S.C. § 1332, 22 U.S.C. 
§ 283f, and D.C. Code §§ 11-301 et seq. (2a, 4a-8a.) 


The following is a summary of the allegations made as 
background for the essential allegations upon which 
Brown’s cause of action was based. 


1 The record references herein are to the printed Appendix to Appellant’s 
Brief, unless otherwise indicated. 
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Brown’s son was the principal shareholder in Lutcher, 
S.A., a Brazilian corporation established for the manufac- 
ture of pulp and paper. Prior to November, 1965, Lutcher, 
S.A. had borrowed $8,700,000 from the Bank. <A dispute 
had arisen between Brown’s son and the Bank because of 
the Bank’s transactions with certain of Lutcher, S.A.’s 
competitors, one of which was pending at the time the 
events are alleged to have occurred. Brown’s son ques- 
tioned the reliability of certain market data upon which 
the Bank was basing its decisions concerning the corpora- 
tion’s competitors, and wanted the Bank to consider data 
based upon an independent market study. (Complaint, 
I 3-8, 4a-6a.) 


Brown’s cause of action was based upon the following 
allegations: 


“<9, A loan repayment of $470,915.54 was due from 
Lutcher S.A. to defendant on December 15, 1965. 


“10. As of November 15, 1965, Lutcher S.A. did 


not have the funds necessary to make the aforesaid 
payment of $470,915.54 that would fall due to defend- 
ant on December 15, 1965. 


“11. On or about November 16, 1965, plaintiff, his 
son F. Lutcher Brown, and their attorneys, Douglas 
Whitlock, Esq. and William Rayner, Esq., advised de- 
fendant through its representatives, at a meeting at 
defendant’s offices, that Lutcher S.A. did not have the 
funds necessary to make the payment of $470,915.54 
due on December 15, 1965. Defendant was then aware 
that the payment could be made only if plaintiff or 
his son made the payment or provided the necessary 
additional funds to or for Lutcher S.A. 


“12. At said meeting held on or about November 
16, 1965, the plaintiff, his son, and their attorneys, 
Messrs. Whitlock and Rayner, requested that the de- 
fendant agree to have a market study of the pulp 
and paper market conducted by an independent con- 
sulting firm, said firm to be mutually agreed upon. 
Said study was to determine the available market 
for [Lutcher S.A.’s] . . . products, and would deter- 
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mine before defendant acted upon [Lutcher 5.A.’s 
competitor’s pending transaction] .. . whether the 
market was sufficient to absorb the production from 
both [Lutcher §.A.’s] . . . facilities and the expanded 
facilities which [Lutcher S.A.’s competitor] .. . con- 
templated if its pending [transaction was approved] 
... by defendant. 


“13. On or about December 14, 1965, defendant 
through its representatives promised Messrs. Whit- 
lock and Rayner that, if the payment of $470,915.54 
was made to defendant by December 31, 1965, de- 
fondant would agree to the requested market study 
of the pulp and paper market to be conducted by an 
independent consulting firm - 


(14, Said promise made to their representatives 
ran to plaintiff and his son, and they each acted in 
reliance upon it in effecting the payment of $470,915.54 
to defendant. 


“15, Plaintiff, in reliance upon defendant’s afore- 
said promise, furnished approximately one-half ($235,- 
000) of the amount needed to make the payment to 


defendant. Defendant received the sum furnished by 
plaintiff and the balance of the $470,915.54 on or be- 
fore December 31, 1965, in accordance with the afore- 
said agreement of December 14. 


‘1G, Notwithstanding defendant’s receipt of the 
$470,915.54, and in breach of defendant’s promise to 
and agreement with plaintiff, defendant failed and 
refused to proceed with the independent market study. 
Defendant proceeded, also in breach of its agreement, 
to make its decision to [approve the contemplated 
transaction with Lmtcher S.A.’s competitor] rae 
without the prior market study agreed to by defend- 
ant. 


‘17, As a direct and proximate result of defend- 
ant’s breach of its promise to and of its agreement 
with plaintiff, plaintiff was damaged in the amount of 
$240,000. 


‘18. The aforesaid conduct of defendant alleged 
in this Count renders defendant liable to plaintiff un- 
der applicable law of the United States, and alterna- 
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tively under applicable law of Brazu, including but not 
limited to Article 159 and Article 1092 of the Brazilian 
Civil Code ....’’ (6a-8a.) 


On July 25, 1968, pursuant to F.R. Crv.P. 26(a) and 
30(a) (Statutory Addendum to Appellant’s Brief, 10s-11s), 
Brown mailed Notices to Take Oral Deposition, addressed 
to the Bank’s attorneys, advising the Bank that Brown 
would take the Bank’s deposition on September 5, 1968, 
through its Executive Vice-President, T. Graydon Upton, 
and its General Counsel, Elting Arnold. (2a, 8a-9a.) 


The Bank filed a motion to quash the notices of deposi- 
tion on September 3, 1968. (2a, 9a-20a.) The Bank 
grounded its motion on the proposition that the Bank was 
immune from discovery under the provisions of the Inter- 
national Organizations Immunities Act, 22 U.S.C. §§ 288- 
288f (Statutory Addendum, 1s-5s) and Executive Order No. 
10873, As Amended by Executive Order No. 11019, 3 C.F.R. 
404, 599 (April 8, 1960, April 27, 1962) (Statutory Ad- 
dendum, 5s-6s), naming the Bank an international or- 


ganization entitled to the privileges, exemptions, and im- 
munities of that Act, and under Sections 5, 7, and 8 of 
Article XI of the Agreement Establishing the Inter-Amer- 
ican Development Bank (Statutory Addendum, 8s), 
implemented by Congress in 22 U.S.C. § 283g (Statutory 
Addendum, 10s). (10a, 11a, 13a-20a.) 


On September 4, 1968, Judge Robinson granted this 
motion. The order granting the motion recited that it 
was made “‘in consideration of Sections 5, 7, and 8 of 
Article XI of the Agreement Establishing the Inter-Amer- 
ican Development Bank, of the Inter-American Develop- 
ment Bank Act (73 Stat. 301, 22 U.S.C. § 283g), of the 
International Organizations Immunities Act (59 Stat. 669, 
22 U.S.C. §288a), and of Executive Order No. 10873, as 
amended by Executive Order No. 11019, 3 C.F.R. 404, 599 
(April 8, 1960, April 27, 1962) ....’? (8a, 75a.) 


On September 5, 1968, the Bank filed a motion to dis- 
miss the complaint. (3a, 33a-74a.) On November 1, 1968, 
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Judge Corcoran granted the Bank’s motion to dismiss the 
complaint. (3a, 95a.) The order recites that the motion was 
granted on the grounds that ‘‘the complaint fails to state 
a claim upon which relief may be granted and that the 
plaintiff lacks standing to sue. See, Lutcher S.A. Celulose 
e Papel Candoi et al. v. Inter-American Development Bank, 
253 F.Supp 568 (D.D.C. 1966), and Lutcher S.A. Celulose 
e Papel et al. v. Inter-American Development Bank, 127 
U.S. App.D.C. 238, 382 F.2d 454 (1967).”’ (95a-96a.) 


ARGUMENT 
I. BROWN’S COMPLAINT PLEADS A CAUSE OF ACTION 
A. Under United States Law 

The order dismissing the complaint was based upon 
the district court’s acceptance of two contentions advanced 
by the Bank below. The first is that the complaint con- 
tains no allegations materially different from those in 
the complaint considered and held deficient by this Court 
in Lutcher S.A. v. Inter-American Development Bank, 127 
US. App.D.C. 238, 382 F.2d 454 (1967), so that this Court’s 
prior holding is dispositive.’ The second is that, again 
because this complaint is assertedly ‘‘identical’’ to the 
one filed in Lutcher S.A., Brown lacks standing to sue 
under the holding in Lutcher S.A. v. Inter-American De- 
velopment Bank, 253 F.Supp. 568 (D.D.C. 1966). (35a- 
40a, 44a-74a, 87a-90a, 95a-96a.) 


The instant complaint and the one considered by this 
Court in Lutcher S.A. v. Inter-American Development 
Bank, supra, did grow out of the same series of events. 
The instant complaint, however, is materially different 
from the one considered by this Court in the former case. 
The two plaintiffs in Lutcher S.A. were Lutcher, S.A. a 
Brazilian corporation, and Brown’s son, the corporation’s 
president and principal stockholder. The allegations in 


2 Because the district court so viewed this complaint, it even asked whether 
the instant suit was not ‘‘vexatious.’” (98a.) 
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Lutcher S.A. were construed by this Court as attempting 
to set forth two causes of action: 


“Two categories of wrongful acts by the Bank are al- 
leged: lending to competitors and failure to carry out 
an alleged promise to make a market study before 
participating in further paper and pulp development 
loans.’”? Lutcher S.A. v. Inter-American Development 
Bank, 127 U.S. App.D.C. at 244, 382 F.2d at 460. 


The first category has no counterpart in the instant 
complaint; the defects this Court found to exist in the 
second category in the prior case* have been eliminated in 
the instant complaint. Since the allegations of the in- 
stant complaint are materially different, this Court’s rul- 
ing in the prior case, based upon its construction of the 
allegations of that complaint, cannot be controlling in 
this case. 


This complaint eliminates the defects found in the prior 
complaint. This Court held that the contractual under- 


taking alleged by the corporate co-plaintiff in Lutcher S.A. 
was defective because unsupported by consideration. In 


3 With regard to tho second category, the Court’s opinion in full is as 
follows: 


“©The complaint alleges that in reliance on the promised market 
survey Brown personally advanced funds to Lutcher, which made pay- 
ments due the Bank on its loans. Appellants’ brief argues that but for 
the promised market survey Brown and Lutcher ‘might not have taken’ 
these actions, Assuming arguendo that the agreement described is not 
fatally vague, it is not supported by consideration since performance of 
a pre-existing obligation is not consideration. That Brown individually 
acted to his detriment, as he claims, by advancing additional funds to 
his corporation is not enough; individually he alleges no contract with 
the Bank in relation to the financing program. All relations between 
Lutcher and the Bank rested on formal loan contracts; accordingly 
Brown’s individual action in putting new funds into his corporation, even 
if influenced, as his brief argues, by the promised market survey, docs 
not give rise to a cause of action.’’ Lutcher S.A. v. Inter-American 
Development Bank, 127 U.S.App.D.C. at 244-245, 382 F.2d at 460-461. 


4This complaint also adds a cause of action under Brazilian law not ad- 
vanced in the prior complaint. See Argument, Point I-B, pp. 14-23, infra. 
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that case, the allegations were construed to state that the 
market study was promised by the Bank in exchange for 
the corporation’s promise to meet a scheduled loan re- 
payment, something the corporation was bound to do, and 
this Court correctly ruled that ‘‘performance of a pre- 
existing obligation is not consideration.”? 127 U.S. App. 
D.C. at 244, 382 F.2d at 460. This complaint alleges that the 
Bank, knowing that the corporation’s scheduled repay- 
ment could be met only if Brown and/or his son furnished 
the funds to or for the corporation, promised Brown and 
his son through their representatives that, if the payment 
was made by December 31, 1965, the Bank would under- 
take the study and consider its results in deciding the 
outcome of the pending transaction with the corporation’s 
competitors. In short, the Bank’s promised undertaking 
regarding the study is alleged to have been in exchange 
for Brown and/or his son doing something they were not 
previously obligated to do, advancing their own individual 
funds to meet the corporation’s debt. While the detriment 
thus caused the promisee, Brown, is sufficient considera- 
tion to support the Bank’s promise (Violett v. Patton, 5 
Cranch 142, 150-151, 3 L.Ed. 61, 63-64 (1809); Clay v. 
Chesapeake & Potomac Telephone Co., 87 U.S. App.D.C. 
984, 285, 184 F.2d 995, 996 (1950); Simpson on ConTrRActs, 
Hornbook Series, 1965 ed., $52 at p. 81), the promisor 
Bank also benefited, for Brown and his son were thereby 
induced to pay the corporation’s debt at a time when the 
corporation was unable to meet its obligations. As stated 
by Williston: 


“6¢195. PAYMENT OF A DEBT BY THIRD 
PERSON. Payment of a debt or part of a debt, by 
one who does not owe it is obviously a legal detri- 
ment to him, and a legal benefit to the creditor. ... 
The courts .. . have generally held payment by a 
third person sufficient consideration for a promise to 
or for the benefit of the debtor... .’? SELECTIONS FROM 
Wruiston on Contracts, Rev. ed., 1938, Baker Voorhis 
& Co., at pp. 173-174. 
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Nor can Brown and his son’s payment be dismissed as the 
act of volunteers. (Compare 127 U.S. App.D.C. at 244, 
382 F.2d at 460-461.) Common sense coupled with even a 
cursory reading of the complaint can leave no doubt that it 
alleges that Brown and his son’s payment of the corpora- 
tion’s debt was what the Bank bargained for in exchange 
for its promised undertaking. 


The differences in the allegations of the two complaints 
are thus material. Under the doctrine of stare decisis, this 
Court’s ruling in Lutcher S.A. v. Inter-American Develop- 
ment Bank, supra, therefore is not dispositive of the suffi- 
ciency of this complaint. Indeed, since the noted defects of 
the prior complaint are absent from the instant one, the 
ruling in Lutcher S.A. lends support to the sufficiency of 
the allegations herein. 


The second ground for the district court’s order of dis- 
missal is similarly without merit. There is no standing 
issue in this case.> Standing turns on the existence of a 
cause of action, which revolves around the existence of a 
legal duty and the identity of the parties to whom the duty 
is owed. Alabama Power Co. v. Ickes, 302 U.S. 464 (1938) 
and its progeny, cited by the Bank to the district court 
(39a-40a, 84a, 89a), hold only that a cause of action is not 
pleaded merely by allegations that a legal duty has been 
breached and that the complainant has been injured 
thereby; for the complainant to have standing to seek 
redress for that breach, the legal duty must have been 
owed to him. Compare, e.g., Hardin v. Kentucky Utilities 
Co., 390 U.S. 1, 5-7 (1967). In short, where the complainant 
states a cause of action, he has standing to sue upon it; 
where he alleges no breach of a duty owed to him, he lacks 


5 The only mention of this issue in Lutcher S.A. v. Inter-American Develop- 
ment Bank, 353 F.Supp. 568 (D.D.C. 1966) cannot, under any stretch of the 
imagination, be deemed a holding that Brown lacks standing to assert the 
instant claim: ‘‘Plaintiffs’ [Brown’s son and the corporate co-plaintiff] 
standing to raise the issues on which they rely is by no means established 

. 7? Id. at 570, 
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both standing and a cause of action. The instant complaint 
alleges the breach of a contract between the Bank and 
Brown. Since it is difficult to imagine to whom a con- 
tractual duty is owed if not the promisee, to assert that the 
promisee of an express contractual undertaking has no 
standing to enforce it is to deny the existence of the law 
of contracts. 


Since the order of dismissal thus is not sustained by the 
authorities relied upon below, the instant complaint must 
be judged on its own merits. So judged, it is clear that 
it does state a cause of action. 

‘(In appraising the sufficiency of a complaint, we follow 
‘the accepted rule that a complaint should not be dis- 
missed for failure to state a claim unless it appears 
beyond doubt that the plaintiff can prove no set of 
facts in support of his claim which would entitle him 
to relief.’ Conley v. Gibson, 355 U.S. 41, 45-46 
(1957).”? Sass v. District of Columbia, 114 U.S. 
App.D.C. 365, 366, 316 F.2d 366, 367 (1963). [Em- 
phasis added. ] 


Accord, Francis 0. Day Co. v. Shapiro, 105 U.S. App. D.C. 
392, 267 F.2d 669 (1959) ; Machado v. McGrath, 90 U.S. 
App. D.C. 70, 193 F.2d 706 (1952), cert. den, 342 U.S, 948; 
24 Moors, Feperay Practice, { 12.08. This jurisdiction 
also follows the rule that, in ruling on a motion to dismiss, 
the material allegations of the complaint are taken as 
admitted (Barr v. District of Columbia, 202 F.Supp. 260 
(D.D.C. 1962)), and the complaint is to be liberally con- 
strued (Machado v. McGrath, supra, 90 U.S. App.D.C. at 
73, 193 F.2d at 708-709). 


So viewed, this complaint states an uncomplicated cause 
of action, consisting of the offer, acceptance, and total 
breach of a simple unilateral contract. The Bank made 
an offer, promising to engage an independent consulting 
firm to conduct a study of the Brazilian pulp and paper 
market, and promising to consider the results of that 
study in making its decision whether to engage in a cer- 
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tain transaction with competitors of Brown’s son’s cor- 
poration. This offer was made by the Bank to Brown 
and his son through their representatives in return for 
Brown and his son furnishing, prior to a set date, a loan 
payment owed the Bank by the then insolvent corporation. 
Brown and his son performed the bargained-for act with 
intent to accept the Bank’s offer. Brown furnished ap- 
proximately one-half of the money needed to make the 
payment. The Bank then totally breached its contractual 
obligation by refusing to proceed with the market study 
and by rendering its decision concerning the pending trans- 
action with the corporation’s competitor without con- 
sidering the data that would have been established thereby. 
(6a-7a.) 


Apart from the standing and stare decisis points dis- 
cussed above, the Bank attacked the sufficiency of this 
complaint in the court below on the ground that the 
Bank’s promise was unenforceable because ‘‘illusory’’ 


(41a, 83a-84a, 95a), and that Brown’s damages could not 
be proved because the corporation’s demise occurred for 
reasons other than the breach of contract. (41a-42a, 83a- 
84a, 90a, 95a.) 


A promise is ‘‘illusory’’ consideration if it ‘‘in reality 
promised nothing, or . . . [its undertaking] cannot be de- 
termined because of indefiniteness ....’? Simpson on Con- 
tracts, Hornbook Series, 1965 ed., $56, at p. 91. The 
Bank’s promise to make a study of the Brazilian pulp and 
paper market using an independent consulting firm and to 
consider its transaction regarding the corporation’s com- 
petitor in light of the adverse effects the study indicated 
such transaction might have upon the corporation, is on 
its face sufficiently definite to be enforced. Thus, it cannot 
be deemed ‘‘illusory’’ on the ground of indefiniteness. 


Nor can it be deemed ‘‘illusory’’ on the ground that it 
promised nothing. Having undertaken the duty to con- 
sider the corporation’s welfare vis a vis its contemplated 
transaction with the corporation’s competitor in light of 
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the data established by that study, the Bank would be re- 
quired to exercise good faith in the discharge of that duty. 
Goltra v, Weeks, 271 U.S. 536, 548 (1926); United Whole- 
salers, Inc. v. A. J. Armstrong Co., 251 F. 2d 860, 862 
(4 Cir. 1958); Ard Dr. Pepper Bottling Co. v. Dr. Pepper 
Co., 202 F. 2d 372, 377 (5 Cir. 1953); Wiutstox on Con- 
TRACTS, supra, § 44, at p. 51; RestarEMENT OF ConTRACTS, 
§$ 265 and 301. While the Bank sought to denigrate this 
undertaking by classifying it as merely a promise to 
“do the right thing’? (41a), it is nonetheless an un- 
dertaking to do something that the Bank was not pre- 
viously obligated to do. Indeed, the position successfully 
advanced to this Court by the Bank in Lutcher S.A. v. 
Inter-American Development Bank, supra, was that, ab- 
sent such an express contractual undertaking, the Bank 
was under no legal duty to ‘‘do the right thing.” 
(Brief for Appellee, pp. 6-13, Lutcher S.A. v. Inter- 
American Development Bank, 127 U.S. App. D.C. at 244, 
382 F. 2d at 460.) Under the holding in that case, the 


Bank owed the corporation no legal duty to undertake the 
study or to consider the corporation’s welfare in deciding 
whether to enable its competitor to expand by giving them 
access to additional funds. The Bank’s promise to under- 
take such a duty, therefore, surely cannot be labeled 
“<ilusory’’ consideration. 


The Bank’s contention to the effect that the alleged 
breach was not the proximate cause of the damages also 
lacks merit. In making this contention, not only did the 
Bank enter into the realm of proof of disputed factual 
issues appropriate only at trial (and particularly inappro- 
priate in light of the Bank’s refusal to submit to pre-trial 
discovery), but it also misconstrued the nature of the 
remedy here sought by Brown. There should be no 
mystery about the source or measure of Brown’s damages. 
He simply wants his money back. He need not stand on 
his contract and sue for the damages caused by its breach. 
He has the option of rescinding the contract and seeking 
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restoration to his former position. Kent Homes, Inc, v. 
Frankel, 128 A. 2d 444 (D.C. Mun. Ct. App. 1957) ; Sokoloff 
vy. National City Bank, 239 N.Y. 158, 145 N.E. 917, 37 
ALR. 712 (1924); Sutrson on Contacts, Hornbook 
Series, 1965 ed., § 201, p. 406. 


B. Under Brazilian Law 


Even should this Court find that there was no consid- 
eration alleged to support the Bank’s promise to Brown 
and that the court below therefore correctly ruled that the 
complaint failed to state a cause of action under United 
States law, the district court erred in failing to consider 
whether Brazilian law was the appropriate choice of law 
for this case. The reasons supporting the choice of Bra- 
zilian law are discussed in Point I-B-3 of the Argument, 
infra, pp. 20-23. 


If the complaint does not state a cause of action under 
United States law, the district court’s failure to consider 


the applicability of Brazilian law despite its invocation in 
the complaint (Complaint 18, 7a), was prejudicial. The 
allegations of the complaint do set forth a cause of action 
under Brazilian law. 


1. The Complaint Sets Forth a Cause of Action Pursuant to the 
Brazilian Law Applicable to Commercial Contracts. 


Because this was a banking transaction, it is governed 
by the Brazilian Commercial Code.’ The Brazilian Com- 
mercial Code incorporates by reference the provisions of 


6If this Court should determine that, under the allegations of the com- 
plaint, there is consideration to support the Bank’s promise and that a 
cause of action under United States law is therefore pleaded, the prejudicial 
effect of the lower court’s failure to consider the choice of law question 
would be mooted. Seo n. 12, infra. 


7 COMMERCIAL CopE oF BRAZIL, 1961 ed. (hereinafter cited as Com. CODE), 
Art, 120 provides: ‘‘Banking operations shall be decided and judged by the 
general rules concerning contracts established in this Code, that would be 
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the Brazilian Civil Code relating to contracts, except in- 
sofar as those provisions are modified or restricted by 
the Commercial Code.* 


All that Brazilian law requires for the validity of a con- 
tract is capacity to contract, intention to contract, and 
an object that is physically possible and legally permis- 
sible. Crvm Cope or Braziu (hereinafter cited as Civ. 
Cops) Art. 145 (Statutory Addendum, pp. 18s-14s); 
Lorenzen, Causa and Consideration in the Law of Contracts, 
Sah ace e  — ———ner 


applied according to the nature of each of the transactions which they concern.’ 
(Statutory Addendum, p. 12s.) 

The translations in this brief of the provisions of the Brazilian Civil 
and Commercial Codes are by Sandra Terzian, one of Brown’s attorncys in 
this appeal, An English translation of the Civil Code, but not of the Com- 
mercial Code, is available at the Library of Congress (THE CIvIL CoDE OF 
Brazit, Translated From the Official Portuguese Text by Joseph Wheless, 
Thomas Law Book Co., 1920). That translation, however, employs civil law 
terminology, such a3 ‘¢prestation’’ instead of ‘*performance,”’ “<debtor’’” 
instead of ‘‘promisor,’’ and <éereditor’’ instead of ‘‘promisee.’’ In the 
opinion of Brown’s counsel, such terminology has the disadvantage of being 
unfamiliar to lawyers trained exclusively in the common law tradition; a trans- 
lation employing the more familiar common law terminology for the same 
concepts has therefore been substituted. Under F.R.Crv.P. 44.1 (Statutory 
Addendum, p. 11s), foreign law is determined in the first instance by the 
district court, which ‘‘may consider any relevant material or source, including 
testimony... .’’ 

For a general understanding of the manner in which Brazil would decide 
whether the provisions of the Commercial Code or those of the Civil Code 
would govern this transaction, sce Cucto-Rua, Administrative, Civil and Com- 
mercial Contracts in Latin-American Law, 06 ForpHam L, REV. 15, 19-20, 22-49 
(1957). Since the transaction is governed by the Commercial Code as to 
the Bank, the same Code governs the transaction as to Brown: ‘‘With regard to 
Brazil, Joao de Oliveira Filho, quoting Carvalho de Mendonca, and Art. 19 
of the Regulamento No. 737, of 1850, says that an act of commerce is such 
for both parties, and not only for one of them. Hence, only the Code of Com- 
merce controls. See 5 Carvalho Santos, Repertorio Enciclopédico do Dircito 
Brasileiro 3 (1947).’’ Id. at 32 n. 49. Although the transaction is governed 
by the Commercial Code, citations to the Civil Code are appropriate. See n. 8, 
infra, and accompanying text. 


8Cox. Cope Art. 121: ‘‘The rules and dispositions of the Civil Code for 
contracts in general shall be applied to commercial contracts, with the modi- 
fications and restrictions established in this Code.’’? (Statutory Addendum, 
12s-13s.) 
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98 Yate, L. J. 621, 622 (1919).° No consideration is neces- 
sary in order to render enforceable a promise seriously 
made, as are promises made in a commercial context like 
the one under consideration. 


“Anglo-American lawyers are so accustomed to the 
idea that a contract not under seal must be supported 
by a consideration that it is difficult for them to con- 
ceive of a rational system of contract without such 
a doctrine. The lawyers brought up in a civil law 
country feel, however, that a doctrine under which 
an engagement deliberately and solemnly made... 
can be enforced only if a pepper-corn is given in re- 
turn... is absurd indeed... . It is not strange, 
then, that the most recent civil codes—those of Brazil 
[for example, citing C1v. Cops Art. 145]... —omit 
all reference to the requirements of a causa or a con- 
sideration for the validity of contracts. ...’’ Lorenzen, 
supra, at 640-642. 


The requirement of ‘‘intention to contract’? means 
simply that the promise was not made in jest or in a social 


situation: 


“<Granted, however, that the parties have capacity 
and that they contemplate an object that is physically 
possible and legally permissible, should not the in- 
tent to create a legal relationship be regarded as suffi- 


9 Throughout this section of the brief, citations will consist of the appli- 
cable Brazilian statutes and of law review articles. While law review articles 
are considered secondary authority in Anglo-Saxon common law countries 
such as the United States, they are considered primary authority in civil 
law countries such as Brazil. ‘In the civil law system, inquiry usually begins 
with the codes and other legislation, then it seeks out tho commentators 
and treatises, and only in third place do cases come in for consideration and 
evaluation. Furthermore, without the rule of precedent and the principle of 
stare decisis, prior judicial decisions are not necessarily accepted as weighty 
authorities. Actually, each new decision rests primarily on the original code 
or legislative text.’’ Dainow, Civil Law and the Common Law: Some Points 
of Comparison, 15 Am.J.CoMP.L, 419, 430 (1966); see also, Cueto-Rua, supra, 
at 19-20. Law review articles have been selected over Brazilian treatises for 
two reasons: First, they are in English and written for the consumption of 
one trained in a common law tradition, and are therefore more readily ac- 
cessible and understandable. Second, the subject matter involved in this case 
is both basic and simple, so that there is no necessity to delve into the fine 
detail contained exclusively in the foreign language treatises. 
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cient to constitute a binding contract in every case in 
which that intent is so evidenced that it is reasonably 
susceptible of being understood, and of being proved 
before the court? The essence of a consideration of 
real value indicates no doubt in the great majority of 
eases that the parties seriously contemplated a legal 
relation; but the lack of consideration . . . does not 
necessarily prove the absence of such an intention. 
‘As the Anglo-American law stands today, the will of 
the parties to create a legal relation, however clearly 
expressed, will be ignored by the courts in the absence 


of a technical consideration to support the agreement. 


But does the will of the parties to create legal 
relations not imply the presence of a causa? Does 
not its presence serve to identify the transaction as 
creating legal duties, as distinct from mere social 
and moral obligations? How are we to determine 
whether the parties contemplated juridical relation- 
ships or must be deemed to have dealt with each other 
on that basis, and not merely on a social or other 
nonjuridical basis? The question is primarily one of 
fact which must be left to the appreciation of the court 
or jury. It can cause difficulty only where the parties 
have not clearly indicated their intention and where 
the facts of the case leave a doubt as to what the 
intention of the parties must reasonably be deemed to 
be. The legal or nonlegal character of a promise may 
depend entirely upon the manner in which or the cir- 
cumstances under which such promise was given. The 
matter cannot be resolved by means of technical rules 
of law... - 


‘We must conclude, therefore, that the intention of 
competent parties to create legal relations which are 
physically possible and legally permissible, evidenced 
in some form reasonably to be recognized by law, 
should be sufficient to constitute a contract. The codes 
of Brazil .. . in omitting the requirement of a causa 
or consideration as an essential element of a contract, 
... placed the subject of contracts upon a proper... 
basis and freed it from doctrines which lead either to 
great confusion or to arbitrary and irrational results.”’ 
Lorenzen, supra, at 643-644. 


The complaint alleges facts meeting each of the require- 
ments for a valid contract under the Brazilian Commercial 
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Code. The Bank has legal capacity to contract (Agree- 
ment Establishing the Inter-American Development Bank, 
Article XI, Sec. 2(a), Statutory Addendum, p. 7s). 
The object of the contract—the market study and its con- 
sideration in the decision on the pending transaction with 
the corporation’s competitor—was both physically pos- 
sible and legally permissible. In view of the circumstances 
in which these promises were made, the Bank cannot claim 
that any reasonable man would have viewed them as hav- 
ing been made in jest or ina social situation, and the Bank 
must therefore reasonably be deemed to have ‘‘intended 
to contract,’’ as that phrase is used in Brazilian law. 


The Brazilian Commercial Code also requires written 
evidence to establish a contract: ‘“Commercial contracts 
are obligatory insofar as the parties agree upon the object 
of the agreement and reduce it to writing in the cases in 
which such proof is necessary.’’? Com. Cov Art. 126. 
(Statutory Addendum, 13s). “Testimonial proof [to 


establish the existence of a contract] in all but the cases 
expressly declared in this Code, is admissible in commer- 
cial court only as to contracts the value of which do not 
exceed 400 cruzeiros. In transactions involving greater 
amounts, testimonial proof may be introduced only in con- 
junction with other written proofs.”’ Com. Cove Art. 123. 
(Statutory Addendum, 13s). The Bank’s motion to dis- 
miss did not allege an absence of written proof of the con- 
tract alleged in the complaint; and under the rule of Con- 
ley v. Gibson, supra, the complaint provides an adequate 
foundation for proof that the object of the contract was 
reduced to writing.” 


10Had the Notices to take the Bank’s deposition through its officers, 
Elting Arnold and T. Graydon Upton, not been erroneously quashed by the 
court below (see Point II of the Argument, infra), Brown would have sought 
to establish at deposition that the promise alleged in Paragraph 13 of the 
Complaint (7a) was dictated by the Bank’s representative to Mr. Rayner, who 
simultaneously reduced it to writing, on December 14, 1965. At the very 
least, therefore, there would be a question of fact as to whether this mem- 
orandum and other pertinent writings mect the requirements of Com. Copa 
Art. 126. 
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Because Brown’s payment of the corporation’s debt and 
the Bank’s promises to perform the market study and to 
consider its results in the pending decision were mutually 
dependent, the contract would be considered ‘bilateral?’ 
in the sense Brazilian law uses that term. ‘The term ‘bi- 
lateral contract’ [is used in the civil law] in the sense of 
mutually dependent contracts, or as they are sometimes 
called, of reciprocal contracts. The distinction in the civil 
law is not, as in the common law, whether there is a prom- 
ise for a promise (bilateral contract) or a promise for an 
act (unilateral contract) but whether both parties are 
bound to fulfill... or one party alone was to fulfill a [per- 
formance]. ... The mutual dependency of obligations is 
expressed in the civil law by the term ‘synallagma’....”’ 
Szladits, Discharge of Contract by Breach in Civil Law, 2 
Am. J. Compr. L. 334, 335 n. 5 (1953). Because this was a 
synallagmatie contract and the Bank’s total breach was 
wilful and therefore constituted a technical breach or 
faute contractuelle under Brazilian law, Brazilian law 
grants Brown the cumulative remedies of recission for non- 
performance and damages for breach of contract. Brown 
is therefore entitled to restitution of the money he gave 
the Bank, with interest at the rate of 6 percent per annum 
from the date he relinquished use of the money, under his 
recission remedy, and additionally to such damages as he 
is able to prove the Bank’s breach directly and proximately 
caused him, with interest at the rate of 6 percent per annum 
from the date of judgment, under his damages remedy. 
Crv. Cove Arts. 879, 1056-1064, 1092 (Statutory Addendum, 
14s-18s) ; Szladits, supra, at 334-353. 


11 As opposed to nonperformance excusable because caused by factors 
beyond the Bank’s control, see Civ. Cope Art. 1058, Statutory Addendum, 
14s-15s, 
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2. The Complaint Sets Forth a Cause of Action Pursuant to the 
Brazilian Law Applicable to Donative Contracts. 


Even should the district court find that the Bank is not 
liable for breach of contract because the memorandum and 
other writings referred to in note 10, supra, were not suffi- 
cient to meet the requirements of written proof imposed by 
Com. Cove Art. 126, supra, Brown would still have a right 
to restitution of the money he paid the bank. 


Brazilian law would classify the transaction resulting 
from such a finding as a donative contract subject to a 
charge. ‘‘The contract by which one person, through lib- 
erality, transfers . . . property or advantages to another, 
who accepts them, is considered donation.’’? Crv. CopE 
Art. 1165 (Statutory Addendum, 18s). “‘The donee is 
obliged to comply with the charges upon the donation, 
in the event that they are for the benefit of the donor, of 
a third person, or of the general interest. . . .? Crv. Copr 
Art. 1180 (Statutory Addendum, 18s-19s). ‘‘.... The en- 
eumbered donation may be revoked for nonperformance of 
the charge when the donee becomes in default.’? Cxv. 
Cove Art. 1181 (Statutory Addendum, 19s). 


Under the rules applicable to donative contracts, there- 
fore, while Brown would not be entitled to damages for 
breach of contract in addition to recission, he would be 
entitled to restitution of the money he paid the Bank pur- 
suant to his Article 1181 right to revoke for non- 
performance. 


3. The Complaint Alleges Facts Which Would Render Brazilian Law 
Properly Applicable To This Case Under the Conflicts of Law 
Rules of the District of Columbia. 

The District of Columbia appears never to have adopted 
the rule that the validity of contracts was to be determined 
by the place of contracting and that the nature of remedies 
and damages for breach was to be determined by the place 
of performance. Quite early, it seems to have adopted the 
more rational conflicts of law rule that the issues in a con- 
tract case were to be governed by the law of the jurisdic- 
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tion having the greatest interest in the points in issue in 
the specific transaction (see Currie, Notes on Methods and 
Objectives in the Conflict of Laws, 1959 Duke L. J. 171; 
Comment, 54 Cav. L. Rev. 1301, 1316-1330 (1966)) or the 
most significant relationship thereto (see Auten v. Auten, 
308 N.Y. 155, 124 N.E. 2d 99, 50 A.L.R. 2d 246 (1954)). 
See Croissant v. Empire State Realty Co., 29 U.S. App. 
D.C. 538, 547 (1907); Fisk Rubber Co. v. Muller, 42 U.S. 
App. D.C. 49, 51-52 (1914); Maloney v. E. I. Du Pont de 
Nemours & Co., 122 U.S. App. D.C. 268, 270, 352 F. 2d 936, 
938 (1965), cert. den. 383 U.S. 948; Cary v. U. S. Hoffman 
Machinery Corp., 148 F. Supp. 748, 751-752 (D.D.C. 1957). 


The early cases accomplished this result by assuming 
that the parties must have so intended: 


““The general principle is that a contract is to be gov- 
erned by the law with a view to which it was made, 
and this is a question of intention, to be deduced, when 
not expressly declared, from the place, terms, char- 
acter, and purposes of the transaction.’’ Croissant v. 
Empire Realty Co., supra, at 547. 


The more recent cases no longer employ this fiction: 


“This is a suit on a contract for insurance, and Vir- 
ginia is the primary place for the performance of 
that contract. The application for the policy and the 
premiums were mailed from Virginia to appellee’s 
home office; the contract was sent into Virginia; an 
it insured residents of Virginia driving an automoble 
garaged in Virginia and used principally on Virginia 
highways. Regardless of the place in which the for- 
malities of executing the contract were completed, Vir- 
ginia clearly has the most significant contacts with 
the policy, and Virgimia’s law should govern.’’ 
Stevens v. American Service Mut. Ins. Co., 234 A. 2d 
305, 309 (D.C. App. 1967). [Emphasis added.] 


Under Stevens, the law of the jurisdiction having the 
most significant contacts or interest in the issues in con- 
troversy should be applied. The relative significance of 
the American and Brazilian contacts with the issues in this 
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transaction can best be determined upon a full factual 
record—to which the depositions resisted by the Bank 
(see Point II of the Argument, infra) would have con- 
tributed. A remand for this determination may be appro- 
priate, if the resolution of the conflicts issue is necessary 
to determine the sufficiency of the complaint.” 


The mere fact that the Bank’s headquarters are here 
cannot be dispositive of the choice of law questions upon 
the instant record. That the Bank’s principal place of 
business happens to be the United States rather than 
Mexico or any other member nation, in and of itself, gives 
the United States no reason to apply its law if the effect 
of doing so would be the nullification—for want of a bar- 
gained-for peppercorn (see Lorenzen, supra, at 640)—of 
a contract valid under the law of Brazil, the country whose 
development is primarily affected if contracts valid under 
its law are refused enforcement in the United States. Had 
the United States, as the host or a member country, ex- 
tended special protections to the Bank in order to insulate 
or shield it from controversies of this sort, it might have 
an ‘‘interest’’ the nature of which would justify it in so 
applying its law. That the United States and the other 
member countries did not wish to extend the Bank any 
such special protection, however, is evidenced by the fact 
that each expressly provided for the Bank’s liability to 
suits of this nature. (Agreement Establishing the Inter- 
American Development Bank, Article XI, Section 3, Stat- 
utory Addendum, 7s; Lutcher S. A. v. Inter-American De- 
velopment Bank, 127 U.S. App. D.C. 238, 240-244, 382 F. 2d 
454, 456-460 (1967).) For the United States thus to re- 


12 If this Court should find that there is consideration to support the Bank’s 
promise, and that the complaint therefore does state a cause of action under 
United States law, there will be no conflict presented. The result in this 
case would then be practically identical, whether United States or Brazilian 
law were applied, so far as determining the sufficiency of the complaint on its 
face is concerned. It would still be necessary for the district court at trial 
to determine whether Brazilian or United States law applied, in order to 
instruct upon whether consideration need be proved. 
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fuse to enforce a promise that would be recognized and 
enforced under the law of every other member nation, in- 
eluding Brazil, would in fact derogate from the policy of 
cooperation with our Latin neighbors that prompted the 
Unted States to join the Bank. 


It was therefore error for the district court to dismiss 
the complaint without considering whether the complaint 
stated a cause of action under B razilian law, or whether 
Brazilian law should be applied under the conflicts of law 
rule appropriate to this case. 


Il. THE TRIAL COURT ERRED IN QUASHING THE NOTICES TO 
TAKE THE BANK'S DEPOSITION. 


The basis for the district court’s order quashing the no- 
tices of deposition was ‘‘in consideration of Sections 5, 7, 
and 8 of Article XI of the Agreement Establishing the 
Inter-American Development Bank, of the Inter-American 
Development Bank Act (73 Stat. 301, 22 U.S.C. § 288g), of 
the International Organizations Immunities Act (59 Stat. 


18 A Brazilian court would apply validating Brazilian law in ‘his case. 
Garland, AMERICAN-BRAZILIAN Private INTERNATIONAL Law, 54-57, Oceana 
Publications [Published for the Parker School of Foreign and Comparative 
Law, Columbia University] (1959). The District of Columbia has no public 
policy against suits for breach of contract in general, and cannot therefore 
refuse to enforce this promise on that ground. Compare, ¢.g., Welch v. Welch, 
166 F.Supp. 539, 541-542 (D.D.C. 1958). The District of Columbia is cer- 
tainly the most convenient forum in which to litigate this suit, since the 
Bank’s headquarters are here, the negotiations occurred here, and most of 
the witnesses to the negotiations in issue are here. In view of these cir- 
cumstances, for the United States to refuse to apply validating Brazilian law 
and thus refuse enforcement of this promise may well constitute a denial of 
equal protection of the law. Hughes v. Fetter, 341 U.S. 609 (1951). Although 
Hughes v. Fetter, supra, states that it is grounded upon the Full Faith and 
Credit Clause of the Constitution, rather than the Equal Protection Clause, its 
rationale is actually more appropriate to the Equal Protection Clause than 
to the Full Faith and Credit Clause. E.g., Currie, The Constitution and the 
Transitory Action, 73 Harv.L.REV. 36, 41-66 (1959). Although Brown is an 
alien, he is entitled to equal protection of the law in our courts (Home Ins. 
Co. v. Dick, 281 U.S. 397, 410-411 (1930)), in accordance with the require- 
ments imposed by the Due Process Clause of the Fifth Amendment (Bolling 
y. Sharpe, 347 U.S, 497, 499 (1954)). 
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669, 22 U.S.C. § 288a), and of Executive Order No. 10873, as 
amended by Executive Order No. 11019, 3 C.F.R. 404, 599 
(April 8, 1960, April 27, 1962) ....”’ (T5a). 


A. The International Organizations Immunities Act Grants the 
Bank and/or Its Officers No Immunity From Discovery 
in This Case. 

By Executive Order No. 10873, as amended by Executive 
Order No. 11019, 3 C.F.R. 404, 599 (April 8, 1960, April 
27, 1962) (Statutory Addendum, 5s-6s), Presidents Eisen- 
hower and Kennedy named the Inter-American Develop- 
ment Bank an international organization entitled to the 
privileges, exemptions, and immunities conferred by the 
International Organizations Immunities Act, 22 USC. 
$$ 288-288f (Statutory Addendum, 1s-5s). The 1962 Amend- 
mend added a proviso which, however, effectively de- 
stroyed the Act as the source of any immunity from dis- 
covery for the Bank in this action. 


The text of the proviso added by the 1962 Amendment 
reads: ‘‘... provided, that such designation [as an inter- 
national organization] shall not be construed to affect in 
any way the applicability of the provisions of Section 3, 
Article XI, of the Articles of Agreement of the Bank as 
adopted by the Congress of the United States in the Inter- 
American Development Bank Act (73 Stat. 299; 22 U.S.C. 
983-2831) ....’? By Article XI, Section 3, of the Agree- 
ment Establishing the Inter-American Development Bank 
(Statutory Addendum, 7s), the Bank waived immunity 
from suit. Lutcher S.A. v. Inter-American Development 
Bank, supra, 127 U.S. App. D.C. at 240-244, 382 F’. 2d at 456- 
460 (1967). The court below did not cite to any particular 
provision of the International Organizations Immunities 
Act, and therefore, in order to demonstrate the manner in 
which the 1962 proviso destroyed the International Or- 
ganizations Immunities Act as the possible source of the 
claimed immunity from discovery, each potentially appli- 
eable provision of that Act will be examined. 
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The relevant portions of 22 U.S.C. § 288a provide: 


‘6. |. (b) International organizations, their prop- 
erty and their assets, wherever located, and by whom- 
soever held, shall enjoy the same immunity from suit 
and every form of judicial process as is enjoyed by 
foreign governments, except to the extent that such 
organizations may expressly waive their immunity for 
the purpose of any proceeding or by the terms of any 
contract.’? [Emphasis added.] 


The provisions of 22 US.C. § 288a(b) are inapplicable 
to this case because they have effectively been superseded 
by the provisions of Article XI, Section 3 of the Agree- 
ment Establishing the Inter-American Development Bank. 
By Article XI, Section 3 (Statutory Addendum, 7s), 
the Bank expressly waived its immunity from suit. 
Lutcher S.A. v. Inter-American Development Bank, supra. 
The same section also provides: 


‘<<Property and assets of the Bank, shall, whereso- 
ever located and by whomsoever held, be immune from 
all forms of seizure, attachment or execution before 
the delivery of final judgment against the Bank.”’ 
[Emphasis added.] 


Under this part of Section 3 of Article XI, the Bank has 
obviously waived the immunity of its assets and property 
from seizure, attachment or execution after the delivery 
of final judgment against the Bank. Since all immunities 
sought to be conferred under 22 U.S.C. § 288a(b) are spe- 
cifically and more cireumscribedly covered by the provi- 
sions of the Bank’s own Agreement, enacted into law by 
22 U.S.C. § 283g, and since the 1962 proviso added to the 
executive order naming the Bank an international organiza- 
tion specifically states that the provisions of Section 3, 
‘Article XI are not to be affected in any way by the Inter- 
national Organizations Immunities Act, the immunities con- 
ferred by Section 3 of Article XI are clearly intended to be 
exclusive. 
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Section 288a(c), in relevant part, provides: 


“The archives of international organizations shall be 
inviolable.”’ 


Since an identical provision is found in Article XI, Sec- 
tion 5 of the Bank’s Agreement, its meaning will be dis- 
eussed under the section on the Agreement. Argument, 
Point II-B, pp. 30-31, infra. It is clear, however, that, what- 
ever immunity from discovery the provision in the Agree- 
ment may grant, the Bank gained no additional immunity 
under 22 U.S.C. § 288a(c). 


Section 288a(d), in relevant part, provides: 


‘©... in the treatment of official communications, the 
privileges, exemptions and immunities to which inter- 
national organizations shall be entitled shall be those 
accorded under similar circumstances to foreign gov- 
ernments.”’ 


Foreign governments, like the domestic sovereign, ordi- 
narily enjoy immunity from suit and a total privilege 
against disclosure of any official communication. Like the 
domestic sovereign, however, once they have consented to 
suit—either by bringing an action or by waiving sovereign 
immunity—they have waived that privilege in regard to 
relevant communications other than those which would 
qualify as ‘‘state secrets.’’ See United Nations Korean 
Reconstruction Agency v. Glass Production Methods, Inc., 
143 F. Supp. 248, 249-250 (D.C.N.Y. 1956); Balfour, 
Guthrie & Co., Ltd. v. United States, 90 F. Supp. 831, 834 
(D.C. Cal. 1950) ; Guaranty Trust Co. v. United States, 304 
U.S. 126, 134-136 (1938) ; National City Bank v. Republic 
of China, 348 U.S. 356, 358-366 (1955) ; O’Neill v. United 
States, 79 F. Supp. 827, 829-831 (D.C. Pa. 1948) ; Reynolds 
v. United States, 192 F. 2d 987, 992-998 (3 Cir. 1951), rev’d 
on other grounds, 345 U.S. 1 (1953); see generally, Berger 
and Krash, Government Immunity From Discovery, 59 
Yate L. J. 1451 (1950). The Bank has waived immunity 
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from suit. No claim has been advanced that the disclosures 
here sought by Brown involve any secrets which would 
jeopardize the national security of any member nation. 
Nor, indeed, could such a claim be advanced at this stage, 
since the subject matter for which discovery was sought is 
not even known (see Reynolds v. United States, 345 U-S. 
1, 7-11 (1953)), and the ‘complaint does not raise large 
or delicate international policy issues, but rather purports 
to allege .. . a simple breach of ... [contract].’’ Lutcher 
8. A.v. Inter-American Development Bank, supra, 127 U.S. 
App. D.C. at 244, 382 F. 2d at 460 


22 U.S.C. § 288d(b) provides: 


‘Representatives of foreign governments in or to 
international organizations and officers and employees 
of such organizations shall be immune from suit and 
legal process relating to acts performed by them in 
their official capacity and falling within their func- 
tions as such representatives, officers, or employees 
except insofar as such immunity may be waived by 
the foreign government or international organization 
concerned.’ 


Mr. Arnold and Mr. Upton, the two officers through 
whom Brown sought to take the Bank’s deposition, are 
citizens of the United States, and not any foreign govern- 
ment’s representatives to the Bank. It is unnecessary to 
consider whether, by consenting to suit, the Bank has 
waived pro tanto any immunity from discovery that might 
have been conferred upon its officers or employees by this 
section.4 The provisions of this section are, in any event, 
inapplicable to this case for the simple reason that there 


14 Similarly put aside for the moment is the fact that Brown was not 
secking the depositions of Mr, Arnold and Mr. Upton personally; he was 
secking the deposition of the Bank from the human beings who legally repre- 
sent it (since it is an entity that has jural existence only), its officers. 
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has been no allegation, let alone proof, of compliance with 
22 U.S.C. § 288e," which provides: 

“¢(a) No person shall be entitled to the benefits of 
sections 288-288f of this title . . . unless he (1) shall 
have been duly notified to and accepted by the Secre- 
tary of State as a representative, officer, or employee; 
or (2) shall have been designated by the Secretary of 
State, prior to formal notification and acceptance, as 
a prospective representative, officer, or employee; or 
(3) is a member of the family or suite, or servant, of 
one of the foregoing accepted or designated repre- 
sentatives, officers, or employees.”’ 


In view of the demonstrated inapplicability of the pro- 
visions of the International Organizations Immunities Act, 
only the privileges and immunities of Article XI, Sections 
2-9 of the Agreement Establishing the Inter-American De- 
velopment Bank (Statutory Addendum, 7s-9s), 22 U.S.C. 
§ 283g (Statutory Addendum 10s), remain as a possible 
source for the claimed immunity. 


B. The Agreement Establishing the Inter-American Develop- 
ment Bank Grants the Bank and/or Its Officers No Im- 
munity From Discovery in This Case. 

By enacting 22 U.S.C. $283g (Statutory Addendum, 
10s), Congress implemented the privileges and immuni- 
ties granted the Bank and its agents in Sections 2-9 of 
Article XI of the Agreement Establishing the Inter- 
American Development Bank. (Statutory Addendum, 
7s-9s.) Only three of these sections have any relevance 
to the issues of this case. The meaning of each must be 
determined in light of the waiver of immunity from suit 
contained in Section 3 of the same Article in order to give 
effect to all expressed Congressional intent. 


Article XI, Section 7, provides: 


“<The official communications of the Bank shall be 
accorded by each member the same treatment that it 


15 Brown’s counsel contacted the United States Department of State, and is 
advised that neither Mr. Upton nor Mr. Arnold have been so designated or 
accepted. 
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accords to the official communications of other mem- 
bers.”’ 


The discovery ‘‘treatment”’ accorded the official com- 
munications of other member countries varies according to 
whether the other country has or has not waived immunity 
from suit. If a sovereign has consented to suit, it can claim 
privilege against discovery of relevant communications 
only when they can be classified as ‘‘state secrets,’’ dis- 
closure of which would adversely affect its national se- 
curity. See cases cited, Point I-A of the Argument, supra, 
pp. 26-27. Seetion 7 could conceivably be interpreted to 
mean that all of the Bank’s communications, whether they 
concerned routine business matters or delicate questions 
of international economic policy, were privileged against 
discovery in an authorized suit against the Bank. Such a 
construction should not be adopted unless very clearly 
expressed, however, for it would severely undercut the 
policy expressed in Section 3, subjecting the Bank to suit 
and enacted by Congress in the very same breath, and ‘‘im- 
pute to Congress a desire for incoherence in a body of 
affiliated enactments and for drastic legal differentiation 
where policy justifies none. A fair judgment of the statute 
+n its entire setting relieves .. . [this Court] from making 
such an imputation of caprice.”’ Keifer v. Reconstruction 
Finance Corp., 306 U.S. 381, 394 (1939). Our suggested 
construction would protect the Bank against discovery in 
all cases other than those to which it was a party and 
against any other form of disclosure, and would be con- 
sistent with the law applicable to all governmental com- 
munications, whether foreign or domestic. Thus, the 
policies expressed in both sections are given effect, and the 
policy expressed in Section 7 is limited only as is necessary 
to the effective implementation of the policy expressed in 
Section 3. 


The record does not suggest, and the Bank’s Motion to 
Quash (9a-33a) did not argue, that any ‘‘state secrets”’ 
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were sought to be uncovered in this case. Thus, the quash- 
ing of the Notices to Take Deposition cannot be justified 
on the basis of Section 7. 


Nor can the Bank look to Section 5 for solace. Article 
XI, Section 5 provides: 


‘‘The archives of the Bank shall be inviolable.’’ 


The notices of deposition sought the production of no docu- 
ments, and thus this section is not even applicable. In 
addition, it cannot be assumed that the ‘‘archives’’ re- 
ferred to in this section mean either ‘‘files’’ or ‘‘any writ- 
ten communication’’ of the Bank. These items are already 
covered by Section 7, discussed above, and such a construc- 
tion would therefore render this section superfluous. 
“¢ Archives’? is defined by WessrEer’s Unasrincep INTER- 
NATIONAL Dictionary, 2 ed., as ‘*1. A place in which records 
or documents are kept.... 2. Public records or documents 
preserved as evidence of facts; as, national or family 
archives. ... SyN.... Recorps, as here compared, are in 
general written accounts of facts or events; ARCHIVEs are 
public records; CHroyictes are registers, esp. of historical 
facts, disposed in the order of time; AnNats are chronicles 
arrived at by years.’’? ‘‘Inviolable’”’ is defined by Wes- 
STER’s UNABRIDGED INTERNATIONAL Dictionary, 2 ed., as ‘1. 
Not violable; too sacred to suffer or be allowed to suffer 
violation; proof or secure against profanation, corruption, 
breach, etc., as inviolable oaths. 2. Incapable of being 
harmed, destroyed, ete., by violence.’’ It is difficult to 
imagine in what manner this section was found to support 
the Bank’s claimed immunity to discovery through depo- 
sition of its officers. (9a-1la, 13a-16a, 17a, 28a-31a.) 
Brown was not seeking to profane, corrupt, breach, or to 
harm or destroy by violence any of the Bank’s official public 
records. He wished simply to take the Bank’s oral deposi- 
tion through two of its officers. If what he desired to find 
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was a matter of public record, there would be no need for 
him to seek discovery. He could simply obtain a certified 
copy: 


The last relevant section of Article XI, in pertinent part, 
reads as follows: 


“Section 8. Personal Immunities and Privileges 


‘©All governors, executive directors, alternates, offi- 
cers and employees of the Bank shall have the follow- 
ing privileges and immunities : 


‘¢(a) Immunity from legal process with respect to 
acts performed by them in their official capacity, ex- 
cept when the Bank waives this immunity. . . .”” 


The threshold bar to applicability of this section is that 
no ‘‘process’’ was served on any officer. The service on a 
corporation of a notice to take deposition does not compel 
the attendance of the officers; such compelled attendance 
ean be achieved only by a subpena. F. R. Civ. P. 37(d) 
(Statutory Addendum, 11s), makes provision for the sanc- 
tions which may be imposed upon the corporation if its 
officers do not appear after service of such a notice. No 
sanction is imposed upon the officer by this Rule. There- 
fore, the notices to the Bank cannot be deemed ‘‘process’’ 
within the meaning of Article XI, Section 8(a). 


Assuming, arguendo, that the notices to the corporation 
could properly be deemed ‘‘process,’”’ as used in Article 
XI, Section 8(a), that section does not grant the Bank im- 
munity from discovery in this situation. Construed in 
light of Section 3 (Statutory Addendum, 7s), this sec- 
tion should be construed to confer upon such individuals im- 
munity to process only in their personal capacity, and to 
grant them no immunity in their capacity as representa- 
tives of the Bank. This construction would render all such 
individuals immune from personal liability as to all acts 
performed by them in their official capacity, while simul- 
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taneously making the Bank’s liability to suit meaningful.’® 
Since Brown seeks to take Mr. Arnold’s and Mr. Upton’s 
depositions, not as individuals, but only in their capacity 
as the human representatives of the Bank, this section 
grants them, as such representatives, no immunity. 


Althernatively, if Section 8(a) is construed to grant the 
designated personnel immunity from all process in both 
representative and personal capacities, then the Bank 
must be deemed to have waived its officials’ immunity in 
their representative capacity to the extent it subjected it- 
self to suit under Section 3. Otherwise, Congress has 
created the anomaly of a grant of liability to suit under 
Section 3 while simultaneously rendering such liability un- 
enforceable. Unless a waiver of immunity from process 
exists, a potential adverse party could not, for example, 
effect service, since each officer or agent would simply re- 
fuse service on the ground that he is immune, even in his 
capacity as representative of the Bank.!? Since the Bank 
has no personal existence apart from its officers, there 


would be no one upon whom service could be made. Such 
eaprice should not lightly be imputed to Congress. Keifer 
v. Reconstruction Finance Corp., supra. 


16 The net impact of such a construction of Section 8(a) would be to grant 
the enumerated individuals something akin to the immunity granted consular 
officials. Like an employee of the Bank, a consul is not immune from process 
except when the action is based upon acts which he committed within the 
scope of his official duties, See Arcaya v. Paez, 145 F.Supp. 464, 466-467 
(D.C.N.¥. 1956); United States v. Fitzpatrick, 214 F.Supp. 425 (D.C.N.Y. 
1963); Sarelas v. Rocanas, 311 F.2d 36 (7 Cir. 1963); Waltier v. Thomson, 
189 F.Supp. 319 (D.C.N.Y. 1960). Cf., eg., David v. Cohen, U.S. Court of 
Appeals, D.C. Cir., No, 21,640, January 10, 1969, at pp. 3-6. As to acts which 
he committed within the scope of his official duties, however, he is subject 
to process only in his capacity as representative of his sovereign. If his 
sovereign is immune, the consul, as his representative, is also immune. If 
his sovereign has waived his immunity, his consul may be sued as his repre- 
sentative, but is not personally liable. 


17 Although this is the logical concomittant of the Bank’s position, the 
Bank itself recognized that such a contention would be untenable in light of 
this Court’s holding in Lutcher S.A. v. Inter-American Development Bank, 
supra. (29a.) 


33 
CONCLUSION 


Brown respectfully requests this Court: 


(1) To reverse the district court’s order dismissing the 
complaint for failure to state a cause of action, or, alterna- 
tively, to vacate such order and remand the case in order 
that the district court may determine whether Brazilian law 
is the appropriate choice of law in this case; 


(2) To vacate the district court’s order quashing the 
Notices of Deposition served upon the Bank; 


(3) To grant other and further relief as this Court may 
deem appropriate. 


Respectfully submitted, 


Epwarp Bennetr WILLIAMS 
Jeremian ©, CoLLins 
Rosert L. WEINBERG 
Sanpra TERZIAN 

1000 Hill Building 


Washington, D. C. 20006 
Attorneys for Appellant 


Of Counsel: 


Wruuums & ConNOLLY 
1000 Hill Building 
Washington, D. C. 20006 
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STATUTORY ADDENDUM TO APPELLANT'S BRIEF 


RELEVANT UNITED STATES STATUTES, 
ORDERS, AND RULES 


22 U.S.C. §§ 288-288f: Privileges and Immunities of 
International Organizations 


§ 288. Definition of ‘international organization’; authority 
of President 


For the purposes of sections 288-288F of this title, sections 
116, 1426, 1607, 1621, 3466, 3469, 3475, and 3797 of Title 26, 
and section 409 of Title 42, the term “international orga- 
nization’? means a public international organization in 
which the United States participates pursuant to any treaty 
or under the authority of any Act of Congress authorizing 
such participation or making an appropriation for such 
participation, and which shall have been designated by the 
President through appropriate Executive order as being 
entitled to enjoy the privileges, exemptions, and immunities 
provided in said sections. The President shall be author- 
ized, in the light of the functions performed by any such 
international organization, by appropriate Executive order 
to withhold or withdraw from any such organization or its 
officers or employees any of the privileges, exemptions, 
and immunities provided for in said sections (including 
the amendments made by said sections) or to condition or 
limit the enjoyment by any such organization or its officers 
or employees of any such privilege, exemption, or im- 
munity. The President shall be authorized, if in his judg- 
ment such action should be justified by reason of the abuse 
by an international organization or its officers and em- 
ployees of the privileges, exemptions, and immunities 
provided in said sections or for any other reason, at any 
time to revoke the designation of any international orga- 
nization under this section, whereupon the international 
organization in question shall cease to be classed as an 
international organization for the purposes of said sections. 
Dec. 29, 1945, c. 652, Title I, §1, 59 Stat. 669. 
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$228a. Privileges, exemptions, and immunities of 
international organizations 


International organizations shall enjoy the status, im- 
munities, exemptions, and privileges set forth in this 
section, as follows: 


(a) International organizations shall, to the extent con- 
sistent with the instrument creating them, possess the 
capacity— 


(i) to contract; 


(ii) to acquire and dispose of real and personal 
property ; 


(iii) to institute legal proceedings. 


(b) International organizations, their property and their 
assets, wherever located, and by whomsoever held, shall 
enjoy the same immunity from suit and every form of 
judicial process as is enjoyed by foreign governments, 
except to the extent that such organizations may expressly 
waive their immunity for the purpose of any proceedings 
or by the terms of any contract. 


(c) Property and assets of international organizations, 
wherever located and by whomsoever held, shall be im- 
mune from search, unless such immunity be expressly 
waived, and from confiscation. The archives of inter- 
national organizations shall be inviolable. 


(d) Insofar as concerns customs duties and internal- 
revenue taxes imposed upon or by reason of importation, 
and the procedures in connection therewith; the registra- 
tion of foreign agents; and the treatment of official com- 
munications, the privileges, exemptions, and immunities to 
which international organizations shall be entitled shall be 
those accorded under similar circumstances to foreign 
governments. Dec. 29, 1945, c. 652, Title I, § 2, 59 Stat. 669. 
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§$288b. Baggage and effects of officers and employees 
exempted from customs duties and internal 
revenue taxes 


Pursuant to regulations prescribed by the Commissioner 
of Customs with the approval of the Secretary of the 
Treasury, the baggage and effects of alien officers and 
employees of international organizations, or of aliens 
designated by foreign governments to serve as their 
representatives in or to such organizations, or of the 
families, suites, and servants of such officers, employees, 
or representatives shall be admitted (when imported in 
connection with the arrival of the owner) free of customs 
duties and free of internal-revenue taxes imposed upon or 
by reason of importation. Dec. 29, 1945, c. 652, Title I, 
§ 3, 59 Stat. 669. 


¢288e. Exemption from property taxes 


International organizations shall be exempt from all 
property taxes imposed by, or under the authority of, any 
Act of Congress, including such Acts as are applicable 
solely to the District of Columbia or the Territories. 
Dec, 29, 1945, ¢. 652, Title I, § 6, 59 Stat. 671. 


¢ 288d. Privileges, exemptions, and immunities of officers, 
employees, and their families; waiver 


(a) Persons designated by foreign governments to serve 
as their representatives in or to international organizations 
and the officers and employees of such organizations, and 
members of the immediate families of such representatives, 
officers, and employees residing with them, other than 
nationals of the United States, shall, insofar as concerns 
laws regulating entry into and departure from the United 
States, alien registration and fingerprinting, and the 
registration of foreign agents, be entitled to the same 
privileges, exemptions, and immunities as are accorded 
under similar circumstances to officers and employees, 
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respectively, of foreign governments, and members of their 
families. 

(b) Representatives of foreign governments in or to 
international organizations and officers and employees of 
such organizations shall be immune from suit and legal 
process relating to acts performed by them in their official 
capacity and falling within their functions as such repre- 
sentatives, officers, or employees except insofar as such 
immunity may be waived by the foreign government or 
international organization concerned. Dee. 29, 1945, ¢. 652, 
Title I, §7 (a, b), 59 Stat. 671. 


§288e. Notification to and acceptance by Secretary of 
State of personnel; deportation of undesirables ; 
extent of diplomatic status 


(a) No person shall be entitled to the benefits of sections 
288-288F of this title, sections 116, 1426, 1607, 1621, 3466, 
3469, 3475, and 3797 of Title 26, and section 409 of Title 42 
unless he (1) shall have been duly notified to and accepted 
by the Secretary of State as a representative, officer, or 
employee; or (2) shall have been designated by the Secre- 
tary of State, prior to formal notification and acceptance, 
as a prospective representative, officer, or employee; or 
(3) is a member of the family or suite, or servant, of one 
of the foregoing accepted or designated representatives, 
officers, or employees. 


(b) Should the Secretary of State determine that the 
continued presence in the United States of any person 
entitled to the benefits of said sections is not desirable, he 
shall so inform the foreign government or international 
organization concerned, as the case may be, and after such 
person shall have had a reasonable length of time, to be 
determined by the Secretary of State, to depart from the 
United States, he shall cease to be entitled to such benefits. 


(c) No person shall, by reason of the provisions of said 
sections, be considered as receiving diplomatic status or 
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as receiving any of the privileges incident thereto other 
than such as are specifically set forth herein. Dec. 29, 
1945, c. 652, Title I, §8, 59 Stat. 672. 


¢ 288f. Applicability of reciprocity laws 


The privileges, exemptions, and immunities of inter- 
national organizations and of their officers and employees, 
and members of their families, suites, and servants, pro- 
vided for in sections 288-288f of this title, sections 116, 
1426, 1607, 1621, 3466, 3469, 3475, and 3797 of Title 26, 
and section 409 of Title 42, shall be granted notwith- 
standing the fact that the similar privileges, exemptions, 
and immunities granted to a foreign government, its officers, 
or employees, may be conditioned upon the existence of 
reciprocity by that foreign government: Provided, That 
nothing contained in said sections shall be construed as 
precluding the Secretary of State from withdrawing the 
privileges, exemptions, and immunities provided in said 


sections from persons who are nationals of any foreign 
country on the ground that such country is failing to accord 
corresponding privileges, exemptions, and immunities to 
citizens of the United States. Dec. 29, 1945, c. 652, Title I, 
§ 9, 59 Stat. 673. 


Executive Order No. 10873, As Amended by Executive Order 
No. 11019, 3 C.F-R. 404, 599 (April 8, 1960, April 27, 1962). 


Inter-American Development Bank Entitled to Enjoy 
Certain Privileges, Exemptions and Immunities. 


By virtue of the authority vested in me by section 1 of 
the International Organizations Immunities Act, approved 
December 29, 1945 (59 Stat. 669), and having found that 
the United States participates in the Inter-American 
Development Bank under the authority of an Act of 
Congress approved August 7, 1959 (73 Stat. 299), I hereby 
designate the Inter-American Development Bank as a 
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public international organization entitled to enjoy the 
privileges, exemptions, and immunities conferred by the 
International Organizations Immunities Act; provided, 
that such designation shall not be construed to affect in 
any way the applicability of the provisions of Section 3, 
Article XI, of the Articles of Agreement of the Bank as 
adopted by the Congress of the United States in the Inter- 
American Development Bank Act (73 Stat. 299; 22 U.S.C. 
283-2831) ... 


The designation of the Inter-American Development 
Bank as a public international organization within the 
meaning of the International Organizations Immunities 
Act shall not be deemed to abridge in any respect privileges, 
exemptions, and immunities which that organization may 
have acquired or may acquire by treaty or congressional 
action. 
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Agreement Establishing the Inter-American Development Bank 
Arricte XI, Sections 2-10 
Section 2. Legal Status 


The Bank shall possess juridical personality and, in par- 
ticular, full capacity: 


(a) to contract; 


(b) to acquire and dispose of immovable and movable 
property; and 


(c) to institute legal proceedings. 


Section 3. Judicial Proceedings 


Actions may be brought against the Bank only in a court 
of competent jurisdiction in the territories of a member in 
which the Bank has an office, has appointed an agent for 
the purpose of accepting service or notice of process, Or 
has issued or guaranteed securities. 


No action shall be brought against the Bank by members 
or persons acting for or deriving claims from members. 
However, member countries shall have recourse to such 
special procedures to settle controversies between the Bank 
and its members as may be prescribed in this Agreement, 
in the by-laws and regulations of the Bank or in contracts 
entered into with the Bank. 


Property and assets of the Bank shall, wheresoever 
located and by whomsoever held, be immune from all forms 
of seizure, attachment or execution before the delivery of 
final judgment against the Bank. 


Section 4. Immunity of Assets 


Property and assets of the Bank, wheresoever located 
and by whomsover held, shall be considered public inter- 
national property and shall be immune from search, 
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requisition, confiscation, expropriation or any other form 
of taking or foreclosure by executive or legislative action. 


Section 5. Inviolability of Archives 
The archives of the Bank shall be inviolable. 


Section 6. Freedom of Assets from Restrictions 


To the extent necessary to carry out the purpose and 
functions of the Bank, and to conduct its operations in 
accordance with this Agreement, all property and other 
assets of the Bank shall be free from restrictions, regula- 
tions, controls and moratoria of any nature, except as may 
otherwise be provided in this Agreement. 


Section 7. Privilege for Communications 


The official communications of the Bank shall be 
accorded by each member the same treatment that it 
accords to the official communications of other members. 


Section 8. Personal Immunities and Privileges 


All governors, executive directors, alternates, officers and 
employees of the Bank shall have the following privileges 
and immunities: 


(a) Immunity from legal process with respect to acts per- 
formed by them in their official capacity, except when the 
Bank waives this immunity. 


(b) When not local nationals, the same immunities from 
immigration restrictions, alien registration requirements 
and national service obligations and the same facilities as 
regards exchange provisions as are accorded by members 
to the representatives, officials, and employees of com- 
parable rank of other members. 


(c) The same privileges in respect of traveling facilities 
as are accorded by members to representatives, officials, 
and employees of comparable rank of other members. 
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Section 9. Immunities from Taxation 


(a) The Bank, its property, other assets, income, and 
the operations and transactions it carries out pursuant to 
this Agreement, shall be immune from all taxation and from 
all customs duties. The Bank shall also be immune from 
any obligation relating to the payment, withholding or 
collection of any tax, or duty. 


(b) No tax shall be levied on or in respect of salaries 
and emoluments paid by the Bank to executive directors, 
alternates, officials or employees of the Bank who are not 
local citizens or other local nationals. 


(c) No tax of any kind shall be levied on any obligation 
or security issued by the Bank, including any dividend or 
interest thereon, by whomsoever held: 


(i) which discriminates against such obligation or 
security solely because it is issued by the Bank; or 


(ii) if the sole jurisdictional basis for such taxation 
is the place or currency in which it is issued, made 
payable or paid, or the location of any office or 
place of business maintained by the Bank. 


(a) No tax of any kind shall be levied on any obligation 
or security guaranteed by the Bank, including any dividend 
or interest thereon, by whomsoever held: 

(i) which discriminates against such obligation or 
security solely because it is guaranteed by the 
Bank; or 


(ii) if the sole jurisdictional basis for such taxation is 
the location of any office or place of business main- 
tained by the Bank. 


Section 10. Implementation 


Each member, in accordance with its juridical system, 
shall take such action as is necessary to make effective in 
its own territories the principles set forth in this article, 
and shall inform the Bank of the action which it has taken 
on the matter. 
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22 U.S.C. § 283g. Status, Privileges, and Immunities of 
the United States 


The provisions of article X, section 4(c), and article XI, 
sections 2 to 9, both inclusive, of the agreement shall have 
full force and effect in the United States, its Territories 
and possessions, and the Commonwealth of Puerto Rico, 
upon acceptance of membership by the United States in, 
and the establishment of, the Bank. Publ. 86-147, §9, 
Aug. 7, 1959, 73 Stat. 301. 


Federal Rules of Civil Procedure: 
Rule 26. 


Deposirions PenpinG ACTION 


(a) When Depositions May be Taken. Any party may 
take the testimony of any person, including a party, by 
deposition upon oral examination or written interrogatories 
for the purpose of discovery or for use as evidence in the 
action or for both purposes. After commencement of the 
action the deposition may be taken without leave of court, 
except that leave, granted with or without notice, must be 
obtained if notice of the taking is served by the plaintiff 
within 20 days after commencement of the action. The 
attendance of witnesses may be compelled by the use of 
subpoena as provided in Rule 45. Depositions shall be 
taken only in accordance with these rules, except that in 
admiralty and maritime claims within the meaning of Rule 
9(h) depositions may also be taken under and used in 
accordance with sections 863, 864, and 865 of the Revised 
Statutes (see note preceding 28 U.S.C. $1781). The deposi- 
tion of a person confined in prison may be taken only by 
leave of court on such terms as the court prescribes. 
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Rule 30. 
Depositions Upon OraL EXaMINATION 


(a) Notice of Examination: Time and Place. A party 
desiring to take the deposition of any person upon oral 
examination shall give reasonable notice in writing to every 
other party to the action. The notice shall state the time 
and place for taking the deposition and the name and 
address of each person to be examined, if known, and, if 
the name is not known, a general description sufficient to 
identify him or the particular class or group to which he 
belongs. On motion of any party upon whom the notice is 
served, the court may for cause shown enlarge or shorten 
the time. 


* * * 


Rule 37. 


... (d) Failure of Party to Attend or Serve Answers. 
If a party or an officer or managing agent of a party wil- 
fully fails to appear before the officer who is to take his 
deposition, after being served with a proper notice, or 
fails to serve answers to interrogatories submitted under 
Rule 33, after proper service of such interrogatories, the 
court on motion and notice may strike out all or any part 
of any pleading of that party, or dismiss the action or 
proceeding or any part thereof, or enter a judgment by 
default against that party. 


* * * 


Rule 44.1. 


DETERMINATION OF Forricn Law 


A party who intends to raise an issue concerning the 
law of a foreign country shall give notice in his pleadings 
or other reasonable written notice. The court, in deter- 
mining foreign law, may consider any relevant material 
or source, including testimony, whether or not submitted 
by a party or admissible under Rule 43. The court’s deter- 
mination shall be treated as a ruling on a question of law. 


Added Feb. 28, 1966, eff. July 1, 1966. 
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RELEVANT BRAZILIAN STATUTES 
IL. Brazilian Commercial Code 


Art, 120: As operagdes de Banco serio decididas e¢ 
julgadas pelas regras gerais dos contratos estabelecidos 
neste Cédigo, que forem aplicdveis segundo a natureza de 
cada uma das transacoes que se operaremi. 


Banking operations shall be decided by the general rules 
‘concerning contracts established in this Code, that would 
be applied according to the nature of each one of the 
transactions which they concern." 


Art. 121: As regras e disposigées do direito civil para os 
contratos em geral sio aplicaveis aos contratos comerciais, 
com as modificacées e restrigdes estabelecidas neste Cédigo. 


The rules and dispositions of the Civil Code for contracts 
in general shall be applied to commercial contracts} with 
the modifications and restrictions established in this Code. 


Art. 123. A prova de testemunhas, fora dos casos ex- 
pressamente declarados neste Cédigo, sé é admissivel em 
Juizo comercial nos contratos cujo valor nao exceder a 
quatrocentos mil réis. 


* The translations of the Brazilian Civil and Commercial Codes herein made 
are by Sandra Terzian, one of Brown’s attorneys in this appeal. An English 
translation of the Civil Code, but not of the Commercial Code, is available 
at the Library of Congress [Tue CrviL CopE or BRAZIL, Translated From The 
Official Portuguese Text by Joseph Wheless, Thomas Law Book Co., St. Louis, 
1920]. That translation, however, employs civil law terminology, such as 
‘<prestation”’ instead of ‘‘performance,”’ ‘¢debtor’’ instead of ‘‘promisor,’’” 
and ‘‘ereditor’’ instead of ‘‘promisee.’’ In the opinion of Brown ’3 counsel, 
this terminology is unfamiliar to lawyers trained exclusively in the common 
law tradition, and a translation employing the more familiar common law 
terminology for the same concepts has therefore been substituted. The 
Portuguese version from which the quoted excerpts were taken is located at 
the Pan American Union [Negrao, DIcIoNARIO DA LEGIFLACAO FEDERAL (Dic- 
tionary of Federal Legislation), Brazilian Ministry of Education (1961). 
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Em transacdes de maior quantia, a prova testemunhal 
somente seré admitida como subsidiaria de outras provas 
por escrito. 


Testimonial proof [to establish the existence of a con- 
tract] in all but the cases expressly declared in this Code, 
is admissible in commercial court only as to contracts 
whose value doesn’t exceed 400 cruzeiros. 


In transactions involving greater amounts, testimonial 
proof may only be introduced in conjunction with other 
written proofs. 


Art. 126: Os contratos mercantis so obrigatérios, tanto 
que as partes se acordam sdbre 0 objecto da convengao, 
e os reduzem a escrito, nos casos em que esta prova é 
necessaria. 


Commercial contracts are obligatory insofar as the 
parties agree upon the object of the agreement and reduce 


it to writing in the cases in which such proof is necessary. 


II. Brazilian Civil Code 
Art. 145: E nulo o ato juridico: 


I—Quando praticado por pessoa absolutamente in- 
capaz (art. 5.°). 


Il—Quando for ilfcito, ou imposivel, o seu objecto. 


T1I—Quando nfo revestir a forma prescrita em lei 
(arts. 82 e 130). 


TV—Quando for preterida alguma solenidade que a 
lei considere essencial para a sua validade. 


V—Quando a lei taxativamente o declarar nulo ou 
lhe negar efeito. 


A legal act is void: 


J—When it is exercised by a person who absolutely 
lacks capacity. 


[I—When its object or purpose is illicit or impos- 
sible. 


UII—When it is not in the form prescribed by law. 


TV—When some formality which the law considers 
essential for its validity has been omitted. 


V—When the law expressly declares it void and 
denies it any effect. 


Art. 879: Se a prestacéo do fato se impossibilitar sem 
culpa do devedor, resolver-se-A a obrigacio; se por culpa 
do devedor, respondera éste pelas perdas e danos. 


If the performance of the contracted act becomes im- 
possible without the fault of the promisor, the obligation 
shall be discharged; if by the fault of the promisor, he 
shall respond for the losses and damages. 


Art. 1056: Nao cumprindo a obrigacao, ou deixando do 
cumpri-la pelo modo e no tempo devidos, responde o 
devedor por perdas e danos. 


If the promisor does not perform the obligation, or fails 
to perform it in due manner and time, he responds for 
losses and damages. 


Art. 1058: O devedor nao responde pelos prejuizos 
resultantes de caso fortuito, ou forga maior, se expressa- 
mente nao se houver por éles responsabilizado, exceto nos 
casos dos arts. 955, 956 e 957. 


Paragrafo tnico. O caso fortunito, ou de férea maior, 
verifica-se no fato necessario, cujos efeitos nao era possivel 
evitar, ou impedir. 
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The promisor does not respond for damages resulting 
from accident or vis major, if he has not expressly assumed 
responsibility therefore .- - - 


Single Paragraph. Accident or vis major occurs from 
a necessary act, the effect of which it was not possible to 
avert or impede. 


Art. 1039: Salvo as excegoes previstas neste Codigo, 
de modo expresso, as perdas e danos devidas ao credor 
abrangem, além do que éle efetivamente perdeu, 0 que 
razoavelmente deixou de lucrar. 


Pardgrafo tnico. O devedor, porém, que nao pagou no 
tempo e forma devidos, s6 responde pelos lucros, que foram 
ou podiam ser previstos na data da obrigacao. 


Saving the exceptions expressly indicated in this Code, 
the losses and damages due the promisee include, besides 
what he effectively lost, what he reasonably failed to gain. 


Single Paragraph. The promisor who did not perform 
in the agreed time or manner must respond only for the 
lost gains that could have been foreseen on the date the 
obligation was incurred. 


Art. 1060: Ainda que a inexecucao resulte de dolo do 
devedor, as perdas e danos s6 inculem os prejuizos efetivos 
e os lucros cessantes por efeito dela direto e imediato. 


Even though the non-performance results from the in- 
excusable fault of the promisor, the losses and damages 
only include the damages caused and the gains lost by the 
direct and immediate effect of the breach. 


Art. 1061: As perdas e danos, nas obrigacoes de 
pagamento em dinheiro, consistem nos juros da mora e 


custas, sem prejuizo da pena convencional. 


The losses and damages in obligations for payment in 
money consist of the interest for delay and costs, without 
prejudice to the conventional penalty. 
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Art. 1062: A taxa dos juros moratérios, quando nao 
convencionada (art. 1262), sera de seis por cento ao ano. 


The rate of moratory interest, where it is not agreed 
upon . .. shall be six per cent per annum. 


Art. 1063: Serio também de seis por cento ao ano 0s 
juros devidos por forga de lei, ou quando as partes os 
convencionarem sem taxa estipulada. 


Interest due by force of law, or when the parties agreed 
for it without stipulating the rate, shall also be six per 
cent per annum. 


Art. 1064. Ainda que se nao alegue prejuizo, é obrigado 
o devedor aos juros da mora, que se contarao assim as 
dividas em dinheiro, como 4s prestagdes de outra natureza, 
desde que lhes esteja fixado o valor pecuniario por sentenga 
judicial, arbitramento, ou acdrdo entre as partes. 


Although no damage is alleged, the promisor is obligated 


for interest for delay, which shall be counted not only 
upon debts in money, but also upon performances of any 
other nature, from the time that their pecuniary value is 
fixed by judicial sentence, arbitration, or agreement 
between the parties. 


Art. 1079: A manifestacaéo da vontade, nos contratos, 
pode ser tacita, quando a lei nao exigir que seja expressa. 


The manifestation of the will in contracts may be tacit, 
when the law does not require it to be express. 


Art. 1080: A proposta de contrato obriga o proponente, 
se o contrario nao resultar dos térmos dela, da natureza do 
negocio, ou das cireunstancias do caso. 


The offer of the contract binds the offeror, unless the 
contrary appears from its terms, from the nature of the 
business, or from the circumstances of the case. 
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Art. 1086: Os contratos por correspondéncia epistolar, 
ou telegrafica, tornam-se perfeitos desde que a aceitacao 
é expedida, exceto: 


I—No caso do artigo antecedente. 


II—Se o proponente se houver comprometido a 
esperar resposta. 


III—Se ela nado chegar no prazo convencionado. 


Contracts by written or telegraphic correspondence, 
become perfected from the sending of the acceptance, except 


I—In the eases of . . . [Art. 1085, where the acceptance 
is stated to be considered non-existent if it is revoked prior 
to or simultaneously with the time it reaches the offeror.] 


JI—If the offeror has agreed to await a reply. 
TIJ—If it does not arrive within the time agreed. 


Art. 1092: Nos contratos bilaterais, nenhum dos con- 
traentes, antes de cumprida a sua obrigagao, pode exigir 0 
implemento da do outro. 


Se, depois de concluido o contrato, sobrevier a uma das 
partes contraentes diminuicéo em seu patrimdnio, capaz 
de comprometer ou tornar duvidosa a prestagdo pela 
qual se obrigou, pode a parte, a quem incumbe fazer 
prestacio em primeiro lugar, recusar-se a esta, até que a 
outra satisfaca a que lhe compete ou dé garantia bastante 
de satisfazé-la. 


Paragrafo unico. A parte lesada pelo inadimplemento 
pode requerer a rescisio do contrato com perdas e danos. 


In bilateral contracts, neither of the contracting parties, 
prior to rendering his performance, can require the per- 
formance owed by the other. 


If, after the contract has been formed, either of the 
contracting parties should suffer a diminution of his estate, 
capable of compromising or rendering doubtful the per- 
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formance for which he obligated himself, the party whose 
duty it is to render the first due performance may refuse 
to perform until the other renders his performance, or 
gives a sufficient guarantee that it will be rendered. 


Single Paragraph. The party injured by the non- 
performance may demand recission of the contract, with 
losses and damages. 


Art. 1098: O que estipula em favor de terceiro pode 
exigir o cumprimento da obrigacao. 


Paragrafo unico. Ao terceiro, em favor de quem se 
estipulou a obrigagdo, tembém é permitido exigi-la, ficando, 
todavia, sujeito ds condigdes e normas do contrato, se a éle 
anuir e 0 estipulante o nao inovar nos térmos do art. 1 100. 


He who contracts in favor of a third person may require 
or enforce the performance of the obligation. 


Single Paragraph. The third person in whose favor the 
obligation was contracted, is also permitted to enforce it, 
he being, however, subject to the conditions and terms of 
the contract, if he consented toit.... 


Art. 1165: Considera-se doacao o contrato em que uma 
pessoa, por liberalidade, transfere do seu patriménio bens 
ou vantagens para o de outra, que os aceita. 


The contract by which one person, through liberality, 
transfers his property or advantages to another, who 
accepts them, is considered donation. 


Art. 1180: O donatario é obrigado a cumprir os encargos 
da doacio, caso forem a beneficio do doador, de terceiro, 
ou do interésse geral. 


Paragrafo tinico. Se desta ultima espécie for o encargo, 
o Ministério Publico podera exigir sua execucio, depois da 
morte do doador, se éste naé o tiver feito. 
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The donee is obliged to comply with the charges upon 
the donation, in the event that they are for the benefit of 
the donor, of a third person, or of the general interest. 


Single Paragraph. If the charge upon the donation is 
of the last listed character, the Public Ministry can enforce 
its execution after the death of the donor if the donor has 
not done so. 


Art. 1181: Além dos casos comuns a todos os contratos, 
a doacao também se revoga por ingratidao do donatario. 


Paragrafo tinico. A doagao onerosa poder-se-4 revogar 
por inexecucao do encargo, desde que o donatario incorrer 
em mora. 


Besides the cases common to all contracts, the donation is 
also revoked by the ingratitude of the donee. 


Single Paragraph. The encumbered donation may be 
revoked for non-performance of the charge when the donee 
becomes in default. 
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BRIEF FOR APPELLEE 


STATEMENT OF ISSUES 


1. Whether the District Court erred in dismissing the 
complaint without explicitly passing on its sufficiency under 
Brazilian laws—which laws were not cited in the complaint, 
whose texts were never furnished the District Court, which 
counsel for Appellant never referred to in any memorandum 
or oral statement, and which in any event do not entitle 
Appellant to maintain this action? 


9. Whether, in light of this Court’s prior decision that 
Appellant’s son could not recover against the Bank on 
account of the same December 1965 transaction, the Dis- 
trict Court erred in dismissing the father’s identical com- 
plaint based on that transaction? 
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3. Whether, if the Court below erred with respect to 
Issues 1 or 2, the Court also erred in quashing notices to 
take the Bank’s deposition through two senior officials on 
the ground that the Bank was immune from such discovery? 


4. Whether the Bank is generally immune from such 
suit? by virtue of the Agreement establishing the Bank 
and the United States statutes and Executive Orders de- 
fining its status? ? 


STATUTES INVOLVED 

An Appendix entitled ‘‘Statutory Addendum to Appel- 
lant’s Brief,’’ physically annexed to the Appellant’s Brief, 
pp. Is et seq., sets out most of the statutes and other ma- 
terials of positive law involved. In addition, we attach 
hereto Attachment C, which sets forth Article 124 of the 
Brazilian Commercial Code and Articles 82, 130, 1165 and 
1168 of the Civil Code, which are not set forth in Appel- 
lant’s Statutory Addendum. We also provide what we con- 
sider to be more accurate translations of Articles 123 and 
126 of the Commercial Code, in Attachment C hereto, p. 
16a, as well. 


COUNTER STATEMENT OF THE CASE 
In this case, the father of the individual plaintiff in 
Lutcher S.A. Celulose e Papel v. Inter-American Develop- 
ment Bank sues the Bank on the same transaction as 
was involved in that proceeding. This appeal marks the 
fifth time the family has argued to a court of the Circuit 
that it has a justiciable and sound cause of action against 


1 This final contention, rejected by this Court in the companion case of 
Lutcher S.A. Celulose ¢ Papel v. Inter-American Development Bank, 127 US. 
App. D.O, 238, 382 F.2d 454 (1967), is not reargued at the present time, 
but Appellee Bank continues to assert it so as to preserve the issue. 


2A closely related case, Lutcher S.A. Celulose ¢ Papel v. Inter-American 
Development Bank, 127 U.S. App. D.C. 238, 382 F. 2d 454 (1967), was previ- 
ously before a panel of this Court of Edgerton, Fahey and Burger, J.J. Since 
the cases are so closely related, and involve the same alleged promise, we 
respectfully request this case be assigned to the same panel. 
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the Bank? At each turn, it has been disappointed—most 
recently, by the holding of the court below that this com- 
plaint, like its identical predecessor, fails to state a claim. 


The Bank, Appellee here, is a public international or- 
ganization.‘ Its members are the 22 independent nations 
of the Western Hemisphere, including the United States 
which has subscribed to nearly 43 percent of its capital. 
The Bank’s funds, paid in by its members as capital, 
raised in the private capital market and entrusted to it 
by member nations and other organizations, are dedicated 
to the economic and social development of Latin America. 
Since beginning its lending operations in 1961, the Bank 
has authorized some $2.8 billion of funds for schools, roads, 
dams, factories, farm improvement and new low-cost hous- 
ing in 498 different projects throughout Latin America. 


In 1961 and 1964, the Bank loaned $8.7 million to Lutcher 
S.A. Celulose e Papel (hereinafter “‘Tutcher S.A.’? or 
‘‘the corporation’’), a Brazilian corporation, for a paper 
pulp plant in the interior of Brazil. Lutcher S.A.’s Presi- 
dent and principal stockholder was F. Lutcher Brown, 2 
citizen of Brazil. F. Lutcher Brown is the son of the 
Appellant in the instant case. We shall hereafter refer 
to F. Lutcher Brown as “the son,’? and to Appellant, H. 
Lutcher Brown, as ‘‘the father.’’ (App. 11a-13a). 


In 1962, following the first loan to Lutcher S.A., the 
Bank made further economic development loans to other 


$3 The four earlier opinions are: (1) Lutcher S.A. V. Inter-American De- 
velopment Bank, 253 F. Supp. 568 (D.D.C. 1966) (Judge Gasch) ; (2) Lutcher 
8.4. Celulose ¢ Papel (D.C. Cir.), supra, n. 1; (3) Lutcher S.A. Celulose ¢ 
Papel v. Inter-American Development Bank, Civil Action No. 573-66, Order 
entered April 8, 1969 (Judge Gasch), Attachment A hereto, p. 1a; and 
(4) Brown v. Inter-American Development Bank, Civil Action No. 1313-68, 
Order entered November 1, 1968 (Judge Corcoran), App. 95a. The oral 
arguments preceding decisions numbered (3) and (4) above are set forth 
respectively at Attachment B hereto, p. 5a, and App. 86a. The oral argu- 
ment preceding decision numbered (1) above is reprinted in the Joint Appendix 
in the earlier appeal to this Court, No. 20166, at p. 126. 


4See Inter-American Development Bank Act, 73 Stat. 301, 22 USC. 
§ 283(g); Executive Order No. 10,873, April 8, 1960. 
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firms in the Latin American pulp industry—to another 
Brazilian manufacturer, which we shall hereafter refer 
to as the ‘‘Klabin group,’”’ and to a Chilean pulp manu- 
facturer. (Id. at 4a-6a). The son vigorously protested 
this aid to other pulp manufacturers, but the Bank made 
the loans over his protest. (Id. at 11a-13a). 


Under the terms of its agreement with the Bank, the 
Klabin group required the Bank’s assent before it could 
accept additional financing from other credit institutions. 
In 1965, the Klabin group arranged new financing in further 
aid of its own Brazilian pulp project. Klabin asked the 
Bank if it had any objection. The Bank, of course, had 
already invested substantial funds in the Klabin plant. 
But the son again flatly opposed any further aid and com- 
fort to the Klabin group. He sought to persuade the 
Bank that the Brazilian pulp market would not be large 
enough to absorb even his own anticipated production, to 
say nothing of the pulp Klabin expected to produce. Thus, 
said the son, the Bank should use its veto over Klabin’s 


fmancing to block Klabin’s plant expansion; the Bank 
should deny Klabin permission to accept the new outside 
loan. The Bank refused. 


Accordingly, on March 1, 1966, Lutcher S.A. and the 
son, as its president and principal shareholder, filed a 
verified complaint in the District Court against the Bank 
(Civil Action No. 573-66) to block it from assenting to the 
Klabin financing. The complaint (App. 44a-52a) set forth 
that in December of the previous year the corporation had 
been obligated to make an installment payment of $470,- 
915.54 on its $8.7 million debt to the Bank, and went on 
to plead in paragraph 10 that: 


“On December 14, 1965, the Executive Vice President 
of the IADB [the Bank] and its General Counsel ad- 
vised representatives of Lutcher S.A. [Messrs. Whit- 
lock and Reyner of Whitlock, Markey & Tait] that the 
IADB would not grant the extension of the payment 
date, but that if Lutcher S.A. made the December 15, 
1965 payment by December 31 when the IADB closed 


5 


its books the IADB would agree to the independent 
study of Lutcher S.A. and the pulp and paper market. 
Relying upon this representation, F. Lutcher Brown 
provided more funds and Lutcher S.A. made the pay- 
ment within the allowed time and there were several 
meetings with IADB representatives to discuss how 
to proceed with the agreed upon study.’’ 


Paragraph 11 of the complaint stated that: 


‘Representatives of the IADB implied to the Lutcher 
S.A. representatives that the management of the [ADB 
would not decide its course of action in connection 
with the clearance of the Klabin group’s project until 
after the market study which the IADB agreed with 
Lutcher S.A. should be made and had been made by 
an independent firm.”’ 


The son and the corporation sought an injunction and 
damages, because, they pleaded, the Bank had not made 
the study and had nonetheless failed to block Klabin’s 
expansion financing. 


On March 28, 1966, Judge Gasch denied plaintiffs’ mo- 
tion for a preliminary injunction and granted the Bank’s 
motion to dismiss the complaint. Judge Gasch held that 
both the corporation and the son lacked standing to sue 
and that their complaint failed to state a claim upon which 
relief could be granted. Lutcher S.A. v. Inter-American 
Development Bank, 253 F. Supp. 568 (D.D.C. 1966).° 


In June of 1966, when Lutcher S.A.’s next loan repay- 
ment fell due, Lutcher S.A. defaulted. The corporation 
ceased operations. The Bank has received no further pay- 


5 Appellant here disputes whether Judge Gasch ever reached the issue of 
standing. (Appellant’s Brief, p. 10, n. 5) That he did and, indeed, held that 
the plaintiffs lacked standing is established not only by the language of 
his opinion, but also by the order in which he recently denied leave to amend. 
There, he expressly stated that his 1966 decision rested in part on plaintiffs’ 
lack of standing. See Lutcher S.A. Celulose ¢ Papel v. Inter-American De- 
velopment Bank, (Civil Action No. 573-66, Order entered April 8, 1969. 
Attachment A hereto, p. 1a). 
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ment on the $8.7 million debt since December of 1965. 
Shortly thereafter, the Bank instituted formal foreclosure 
proceedings against the corporate properties in Brazil— 
plant, land and timber reserves—in the Brazilian courts. 
These proceedings have been vigorously contested by the 
son, but we note, incidentally, that a final determination 
awarding the properties to the Bank has been rendered by 
the Supreme Court of Brazil (Attachment B, hereto, p. 15a). 


This Court in 1967 affirmed the dismissal of the 1966 
complaint filed by the corporation and the son. Lutcher 
S.A. v. Inter-American Development Bank, 127 U.S. App. 
D.C. 238, 382 F. 2d 454. They then petitioned the Court 
to modify its judgment to allow the filing of an amended 
complaint, and the Court denied that petition on October 
19, 1967. 


On June 3, 1968, more than two years after dismissal 
of the original complaint by Judge Gasch, and eleven 
months after the decision of this Court affirming that dis- 
missal, the son and the corporation moved in the Dis- 
trict Court under Rule 60(b) for leave to file a newly 
amended but unverified complaint. Count IV of their pro- 
posed amended complaint—drafted by present counsel for 
the family, who had replaced Mr. Rayner of Whitlock, 
Markey & Tait—also sought to spell a claim out of the 
December 14, 1965 meeting (See Motion for Leave to File 
Amended Complaint, filed June 3, 1968, in C.A. No. 573-66) : 


“5. On or about December 14, 1965, defendant 
through its representatives promised Messrs. Whitlock 
and Rayner that, if the payment of $470,915.54 was 
made to defendant by December 31, 1965, defendant 
would agree to the requested market study of the pulp 
and paper market to be conducted by an independent 
consulting firm, said firm to be mutually agreed upon. 


“6, Said promise made to their representatives ran 
to the individual plaintiff and his father, and they each 
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acted in reliance upon it in effecting the payment of 
the $470,915.54 to defendant. 


“7, The individual plaintiff, in reliance upon de- 
fendant’s aforesaid promise provided to the plaintiff 
corporation additional funds which he would not other- 
wise have provided.”’ 


On April 8, 1969, Judge Gasch denied this motion by the 
corporation and the son for leave to amend the old Rayner 
complaint, noting that the motion was not filed within the 
one-year period prescribed by Rule 60(b) of the Federal 
Rules of Civil Procedure, and that in any event the ex- 
traordinary eleven-month delay after this Court’s decision 
was not satisfactorily explained. See Attachment A hereto, 
p. la. (The argument on that motion is set forth in Attach- 
ment B hereto, p. 5a.) 


Simultaneously with the filing of the motion by the 
son and the corporation to amend their old complaint, new 
counsel also filed the unsworn complaint on behalf of 
the father which is the subject of this proceeding. The 
father’s complaint is the same as the son’s:—that on 
December 14, 1965 Messrs. Rayner and Whitlock met with 
Bank representatives, that the Bank representatives then 
promised that the Bank would conduct a Brazilian economic 
market study before allowing Klabin to go forward with 
his new financing, and that the father for this reason 
(like the son) advanced half the funds required to avoid 
a default in the corporation’s debt to the Bank (App. 
7a) 


6 Actually, Mr, Rayner represented to Judge Gasch in March of 1966 that 
the Bank agreed to the study a month later, after the payment was made. 
(App. 60a). Mr. Rayner told Judge Gasch: 


«In December of 1965, when Lutcher S.A. had a loan payment due of ap- 
proximately $470,000, Brown proposed to the bank that the bank defer that 
payment and the bank use $45,000, still undisbursed, under a second loan to 
Brown, the bank use that money to pay for an independent study of the 
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“13. On or about December 14, 1965, [the Bank] 
through its representatives promised Messrs. Whitlock 
and Rayner that, if the payment of $470,915.54 was 
made to [the Bank] by December 31, 1965, [the Bank] 
would agree to the requested market study of the 
pulp and paper market to be conducted by an inde- 
pendent consulting firm, said firm to be mutually agreed 
upon. 


‘14, Said promise made to their representatives ran 
to the [father] and his son, and they each acted in 
reliance upon it in effecting the payment of $470,915.54 
to [the Bank.] 


‘615. [The father], in reliance upon [the Bank’s] 
aforesaid promise, furnished approximately one-half 
($235,000) of the amount needed to make the pay- 
ment to the Bank. [The Bank] received the sum fur- 
nished by [the father] and the balance of the $470,- 
915.54 on or before December 31, 1965, in accordance 
with the aforesaid agreement of December 14.’’ 


In July 1968, the father served notices to take the Bank’s 
deposition through two of its officers, T. Graydon Upton, 
Executive Vice President, and Elting Arnold, Esq., Gen- 
eral Counsel of the Bank (App. 8a, 9a). The Bank moved 
to postpone consideration of the validity of the notices 
pending disposition of its challenge to the sufficiency of the 
complaint. Alternatively, it moved for an order that the 
depositions not be taken. (App. 9a, 10a, 21a). On Sep- 
tember 4, 1968, Judge Robinson granted the Bank’s motion 
that the depositions not be taken, holding that the Agree- 


Lutcher project and the market. The bank agreed to those suggestions, in 
January of 1966. 


“*The Browns went out, they raised more money, they borrowed moncy, 
Lutcher S.A. borrowed money. They made the December payment. 

“In January of ’66 the bank said we will make this study. We will submit 
to you proposed terms of reference for such a study. We will submit to you 
the names of firms that we suggest make the study. And then you may come 
back to us and add to the terms of reference or suggest other firms.’’? (Em- 
phasis supplied) 
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ment creating the Bank and the United States statutes 
and Executive Orders defining its status confer immunity 
from such discovery. (App. 75a) 


After extensive briefing and oral argument, on October 
24, 1968—all, we note, without a word having been uttered 
about Brazilian law—Judge Corcoran observed (App. 93a) : 


‘‘The Court: I think there is a question of good 
faith involved here. It is the same set of facts con- 
strued by the Court before. You [counsel for the 
father] pick out a sentence of the opinion and decide, 
well, that will save us. So, you bring the same cause 
of action on the same set of facts that have been tried 
in two Courts before, and say, ‘Now, we have found 
a way out.’ Isn’t that what it boils down to?” 


On November 1, 1968, the Court dismissed the complaint. 
Tt held that it was wholly foreclosed by the decisions in 
the son’s case by Judge Gasch in March of 1966, and by 
this Court in July of 1967. (App. 95a) 


ARGUMENT 


A. The District Court Did Not Err in Failing To Consider 
Brazilian Law Not Even Cited to the District Court. 

Though this is, as we have said, the fifth time the Brown 
family has argued its claim in the courts of this Circuit, 
it is the first serious attempt to press their claim in terms 
of a Brazilian law theory. Doubtless the introduction of 
Brazilian law is not wholly unrelated to the prospect that 
this Court will adhere to previous determinations on the 
American law claim; and, doubtless also, the father’s claim 
with respect to Brazilian law is untenable. 


First, Brazilian law is plainly not applicable to this claim 
by a citizen and resident of Uruguay that he acted in 
reliance upon a promise made in Washington to American 
lawyers regarding a study to be made by an international 
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bank with headquarters here. Second, even if it were, 
the father failed to comply with Rule 44.1 of the Federal 
Rules of Civil Procedure, which requires a party intending 
to raise an issue concerning foreign law to “‘give notice 
in his pleadings or other reasonable notice.’ And third, 
even if the Court were to apply Brazilian law, that law 
requires that an enforceable contract be reduced to writing 
and the writing be signed by the party to be charged. 
There is, of course, no such written, signed document. 


4. The conceded facts establish that under no conflicts 
theory would Brazilian law be applied. Appellant is a resi- 
dent and citizen of Uruguay. He seeks to recover from 
the Bank, an international organization with headquarters 
in Washington, on a promise allegedly made by Bank offi- 
cials in Washington to two Washington lawyers. The prom- 
ise is asserted to concern what this citizen of Uruguay 
would do—pay a debt owed to the Bank in Washington— 
should the Bank in Washington agree to hire someone to 
conduct an economic market study and report to the Bank 
again in Washington. To argue that Brazilian law governs 
is to say that if the Bank agreed to have a study done 
of the economic potential of the planet Mars, the enforce- 
ability of its promise would be governed by Martian law. 


Why Brazilian law should govern a promise allegedly 
made in Washington between non-Brazilians, and which 
did not involve performance by either party in Brazil, 
does not appear. On the other hand, the reasons which 
underscore the application of American law to this alleged 
promise are overwhelming. It is essential to the admin- 
istration of the Bank’s affairs that when its officials con- 
duct business in Washington involving acts by the Bank 
in the United States, one coherent body of law govern, in 
the absence of a specific provision to the contrary. The 
Bank makes and has made hundreds of contracts in Wash- 
ington. These contracts regulate the disbursement, ad- 
ministration, and implementation of almost $3 billions of 
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loans for development projects in Latin America—as well 
as the Bank’s U.S. personnel, borrowing and headquarters 
office affairs. The validity of those acts should, absent a 
contrary agreement, be measured by the law of the jurisdic- 
tion in which the Bank is located and with which it is 
familiar. 


For this reason, Brazilian law should be held imappli- 
cable. 


2. Second, even if Brazilian law were controlling, the 
father failed to comply with Rule 44.1 of the Federal Rules 
of Civil Procedure, which requires that a party intending 
to raise an issue concerning foreign law ‘“‘give notice in 
his pleadings or other reasonable notice.’’ It ean hardly 
be said that the father gave Judge Corcoran ‘‘reasonable’’ 
notice. The notice of his Brazilian law theory did not 
come until after the District Court had quite disposed 
of the case, and the father had filed his brief here. 


The complaint asserted only that the December 14, 1965 


meeting gave rise to a claim under American and Bra- 
zilian law, ‘‘including but not limited to Article 159 and 
Article 1092 of the Brazilian Civil Code of 1917.’ (App. 
7a) In the voluminous memoranda and the oral argu- 
ment that preceded the District Court’s dismissal of the 
complaint—which the father has set out in his Appendix— 
counsel for Appellant not once adverted to any claim under 
Brazilian law. Indeed, in oral argument, counsel advised 
the Court that this was a simple contract case, and he 
disputed with the Court whether the complaint disclosed 
the kind of consideration required by American law. 
(App. 91a-92a.) The Court was never informed—either 
orally or in any paper—of the substance of Article 159 
and Article 1092 of the Brazilian Civil Code. Nor was 
it ever suggested that any other Brazilian statutory 
provision was relevant. No statutory texts were furnished, 
either in Portuguese or in translation. In these circum- 
stances, it is hardly surprisng that the Court’s Order did 
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not address itself to the Brazilian laws relied on now, but 
instead passed only on the matters pressed by counsel and 
previously determined by Judge Gasch and this Court in 
their various opinions rejecting the son’s parallel com- 
plaints (App. 95a). 

Now, in his brief on appeal, the father for the first tume 
asserts that the District Court ought somehow to have 
known that the governing law in this case is not 
American law—nor even the Articles of the Brazilian 
Civil Code cited in the complaint. Rather, we are now 
told that this case is governed by various sections of 
the Brazilian Commercial Code. These are cited for the 
first time in the father’s brief on appeal. See Appellant’s 
brief, at pp. 14-15, and particularly note 7. 


The father is frank to say that the Commercial Code 
upon which he now relies is not even available in English 
translation at the Library of Congress. Appellant’s brief, 
at pp. 14-15, note 7. Nonetheless, he virtually abandons 
the only Brazilian provisions cited in the complaint—or 
in any other way referred to in the entire record of pro- 
ceedings below—for Article 159 of the Civil Code is not re- 
ferred to in Appellant’s brief,” and counsel does not yet 
provide its text in Portuguese or its English trans- 
lation. And the only other Article referred to in the 
complaint, Article 1092,° is mentioned but once in Appel- 
lant’s brief, in an extensive string citation at page 19, and 
jts relevance is not clear; Article 1092 does not address 
itself in any respect to whether the events alleged in the 
complaint establish a contract enforceable under Brazilian 
law, providing only that a party injured by nonperformance 
of an enforceable agreement may demand recission. 

On the other hand, the Commercial Code, which is 
pressed here, was not mentioned below. This can scarcely 


7 The Article is listed in the brief’s table of contents, but without a single 
page reference. See Brief for Appellant, at iv. 

8 Its text and translation are set out at 17s-18s in the Statutory Addendum 
to Appellant’s brief. 
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be said to be reasonable notice of foreign law under Rule 
44.1. The claim by father and son arising out of the same 
December 14, 1965 transaction has been in the courts of 
this Circuit for more than three years, and has been ex- 
tensively and repeatedly argued. The father’s reliance 
on the Brazilian Commercial Code, now for the first time 
in his Court of Appeals’ brief, comes too late. 


3. Third, in any event, the father has no claim under 
Brazilian law. The father points out, with commendable 
candor, that even the Brazilian Commercial Code provi- 
sions upon which he now relies require an agreement in- 
volving more than 0.4 new eruzeiros—400,000 old ‘‘réis,”’ or 
about 10¢—to be reduced to writing. Appellant’s brief, 
at p. 18. There is no such writing here. 


This would be quite fatal to the father’s Brazilian law 
claim—if he had raised it in time, which he did not. The 
writing requirement under Brazilian law is an essential 
ingredient of a claimant’s case, absence of which strips 
acts of any legal effect, and even bars the admission of any 
oral proof of a contract.’ 


Appellant’s brief does not quite come to grips with this 
point. At page 15, he suggests that under Article 145 of 
the Civil Code: 


“sll that Brazilian law requires for the validity of a 
contract, is capacity to contract, intention to contract, 
and an object that is physically possible and legally 
permissible.” 


This is not quite all. His translation of Article 145, Appel- 
lant’s brief, pp. 13s-14s, reveals two other important quali- 


9 Appellant’s brief, we think, does not render the crucial phrase of Article 
123 of the Commercial Code quite correctly. Article 123 does not provide 
that oral proof ‘‘may only be introduced in conjunction with other written 
proofs.’? Appellant’s Brief at p. 138. (Emphasis supplied). Rather it 
declares, we aro told, that such oral proof is admissible only if it is ‘‘ancil- 
lary to’’—that is to say, supports and confirms—a written, signed contract. 
The difference is of real significance in this case. 
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fications. These are that a contract must be in the form 
prescribed by law, and that it be accompanied by the 
requisite formality. In Brazil, these matters are not taken 
lightly. Absent strict compliance with Article 145, an act 
does not give rise to legal consequences. And since here 
the transaction is an alleged commercial contract involving 
a bargain, Sections 123 and 126 of the Commercial Code 
define the required formalities, (Attachment C hereto, p. 
16a.) These are that an agreement be reduced to writing, 
and the authorities interpret this requirement to include 
that the writing be signed by the party to be charged. Un- 
less a claimant can begin by showing such a signed writing, 
he cannot enforce his commercial contract, and cannot even 
introduce oral testimony that it exists. 


We are advised by Brazilian counsel that an eminent 
Brazilian commercial jurist, J. X. Carvalho de Mendonga, 
has this to say in his Treatise on Brazilian Commercial 
Law, 4th ed., Vol. VI, part 1, Nos. 91, 144 and 145: 


“The law sometimes establishes as the form for the 
substance of an act of law a public instrument and in 
other instances it requires a public or private instru- 
ment as proof, which is to say that, in these cases, the 
instrumental or written form is essential. Without this 
form, a juridical act—even one that involves the in- 
significant amount of 400,000 reis—is not valid, not 
considered fo exist and cannot be proven, which all 
amounts to the same thing.” 


“In the broadest sense, it is customary to include 
among private instruments, which are all those in 
which there has been no participation of a public offi- 


cial, those which have been signed by the parties in 
their own handwriting, assuming or recognizing an 
obligation. ... These instruments or writings, which 
are mandatory in legal transactions that exceed 400,000 


reis, must always be signed by the merchant.”’ 


‘Obviously, it is not necessary that the instrument be 
drawn up in the handwriting of the party who thereby 
assumes an obligation. The text of the document may 
be typewritten or printed. The essential requisite is 
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that the instrument bear the signature of a name or of 
a commercial firm in the handwriting of the person who 
assumes the obligation. This is the fundamental con- 
dition for the existence of the instrument.”’ 


The father is candid enough in bringing to the attention 
of this Court the Brazilian requirement that commercial 
contracts be in writing. But he suggests that his Brazilian 
law claim should be excused from complying with that 
Brazilian law requirement. First, he says, the Bank did 
not raise this particular “defense” under Brazilian law 
below. Appellant’s brief, p. 18. He does not say how the 
Bank could have done that, when it had no more notice than 
the District Court of the Brazilian law claim. In the three 
years of litigation conducted against the Bank, no party 
had ever before cited Sections 123 and 126 of the Brazilian 
Commercial Code until Appellant’s Brief was filed in this 
Court (nor had any party ever claimed that a writing 
existed). And the Federal Rules of Civil Procedure do not 
require a defendant to raise this particular issue in a Rule 


12(b) motion. The Bank’s failure to press the point below 
can hardly be held a waiver. 


The father also now hints that there is in fact a writing. 
Appellant’s Brief at p. 18, note 10. Allegedly, we are 
now told by footnote, a memorandum was dictated “by the 
Bank’s representative to Mr. Rayner.” This is surprising, to 
say the least. Mr. Rayner, the person to whom Appellant 
now says the promise was dictated, was counsel for the 
son and the corporation in the earlier case in this Court. 
He himself represented in argument before Judge Gasch 
that his clients were relying only on implied contract. Mr. 
Rayner was unable to point to anything in writing. (App. 
63a, 73a). But more decisive is the fact that even the “mem- 
orandum” now mentioned for the first time after three 
vears of litigation was not in any event signed by the Bank 
and Brazilian law requires the signature of the party 
against whom a promise is sought to be enforced. 
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Nor can Appellant resuscitate this litigation on the al- 
ternative theory that what is involved here is a “donative” 
contract. See Appellant’s brief, p. 20. First, we are told, the 
Brazilian law on donations does not apply to commercial 
undertakings, or to any kind of bargained transactions. 
(Art. 1165, Attachment C hereto, p. 16a.) Itis not a ‘‘dona- 
tion’? to make a payment to another on condition that he 
perform some service. If there were a donee in the circum- 
stances alleged in the complaint—a recipient of the father’s 
“jiberality’—it was Lutcher S.A. and not the Bank. For 
it was the corporation for whose account and debt the 
father advanced his half of the funds, and it was the corpo- 
ration whose default was thus temporarily avoided. Second, 
Brazilian law requires that a “donation” to be enforceable 
must also be in writing. Article 1168 of the Civil Code— 
not cited or translated by the father—in fact provides that 
a donation must also be set forth in a “public or private 
written instrument.” Oral donations are enforceable only 
when they involve movables of small value. See Attach- 
ment C hereto, p. 16a. 


In sum, even if the District Court’s decision is to be 
measured against foreign law provisions not called to its 
attention, the fact is that no provision now cited to this 
Court discloses a claim cognizable under Brazilian law. 


B. In Light of This Court's Prior Decision That the Son 
Failed to State a Claim Against the Bank Arising Out of the 
Identical Transaction, the District Court Correctly Dis- 
missed the Father's Complaint. 

The American law issues in this case have already been 
disposed of by this Court. The verified complaint, filed by 
the corporation and the son in March of 1966 (App. 44a), 
attempted to state a claim against the Bank arising from 
precisely the same transaction the father has pleaded here 
(App. 4a):—the 1961 and 1964 loans by the Bank to the 
corporation, the fact that the Browns were opposed to the 
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Bank’s assistance to other pulp manufacturers in Brazil, 
the corporation’s lack of funds to make the $470,000 pay- 
ment due in December of 1965, and, most important, the 
vital meeting of December 14, 1965. 


The son’s 1966 complaint pleaded that at that meeting 
the Bank had promised a market survey and that he had 
personally advanced half the required payment for that 
reason (App. 48a). And the father’s complaint likewise 
pleads that at the December 14, 1965 meeting, the Bank 
promised a market survey and that he advanced his half 
of the payment because the Bank was to perform the 
survey (App. 7a). Both rely on the same meeting, on the 
same statements to the same persons by the same Bank 
officials to justify identical claims for identical amounts 
of money advanced to pay the same corporate debt. In 
short, there is no practical difference between the claims 
of the father and of the son. 


Present counsel for the family apparently agrees. As 
he told Judge Gasch on February 4, 1969, during argument 
on the son’s latest motion to amend his old, dismissed 
complaint, 


“The suit on behalf of the father is the same as on be- 
half of the son.” 


And when Judge Gasch suggested that counsel’s present 
arguments were “very much like the argument” that had 
been rejected in the original case, counsel replied: 


“Tt may very well be, Your Honor, and I don’t suggest 
for a moment that I could improve on that argument.” 
(Attachment B hereto, p. 14a). 


The brief before this Court, however, attempts to make 
out a difference between the two claims (Appellant’s brief, 
p. 8-9). It seems to suggest that the son’s first complaint, 
hurriedly drafted by predecessor counsel, was defective, 
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that this Court found it defective, and that ‘this complaint 
eliminates the defects found in the prior complaint.” We 
are not entirely clear from the brief exactly what it is 
suggested were the ‘‘defects”’ found by this Court in 
the earlier complaint, but they may be related to some 
minor differences in language revealed by a close compari- 
son of the two documents. Both, as we have said, turn on 
the December 14, 1965 meeting between Messrs. Rayner 
and Whitlock, on the one hand, and Bank officials on the 
other. Whereas the original verified complaint drafted by 
Messrs. Rayner and Whitlock shortly after the December 
14, 1965 meeting alleged that they had received the Bank’s 
assurances as ‘‘representatives of Lutcher S.A.’ and that 
F. Lutcher Brown had advanced funds “relying upon this 
representation,” (App. 48a), the father’s unsworn com- 
plaint alleges that the “promise made to their representa- 
tives ran to the plaintiff and his son,” and they each acted 
in reliance upon it (App. 72). 


We cannot quite see, however, how this difference in 
language is substantial enough to make the son’s complaint 
dismissable, while the father’s should be permitted to stand. 
The days when the scrivener’s art could have such mighty 
effects on the rights of parties is, if we understand correctly, 
long past. See 2A Moore, Federal Practice 18.13 (2d ed. 
1968). Even the most cursory reading of the son’s dismissed 
complaint (App. 44a et seq.) demonstrates a document 
eapacious enough to put the Bank fully on notice as to 
what the controversy was about. This is all that is required. 


Though the father now suggests that the son’s first com- 
plaint failed to plead the matter as neatly as it might have, 
in fact the differences between the two pleadings are insig- 
nificant; there is nothing that could have been introduced at 
a trial on the present complaint that would have been ex- 
cluded from a trial on the earlier one. And both are broad 
enough to embrace any conceivable legal theory of the case. 
In short, it is not that the first complaint was “defective”— 
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it was a good modern notice pleading. The point is that the 
complaint failed to state a claim on which relief could be 
granted as a matter of law. The slightly different choice 
of words in the new complaint cannot overcome this Court’s 
legal ruling that: 


“Brown’s individual action in putting new funds into 
his corporation, even if influenced, as his brief argues, 
by the promised market survey, does not give rise to 
earn action.” 128 App. D.C. at 244-45, 382 F.2d 
a -61. 


In short, this Court has already held that given the strue- 
ture of legal relationships between the Bank and its bor- 
rowers, the Browns’ actions in advancing money to pay the 
corporate debt in reliance upon a promise to Messrs. Ray- 
ner and Whitlock to make a market study’® do not give 
rise to a cause of action or establish standing. 


As this Court suggested by its reference to the “fatally 
vague” character of the Bank’s alleged promise, ibid., the 
promise alleged by father and son is not the stuff of which 
real, enforceable contracts are made. Appellant contends 
that he advanced $235,000 to the Bank upon the Bank’s 
promise to agree to arrange for an independent market 
study of Lutcher S.A. and the pulp market. The complaint 
does not contend that anything was agreed regarding the 
identity of the firm, the scope and nature of the study, the 
cost thereof—or, most fundamentally, that the Bank agreed 
to be bound by the results in deciding about Klabin, 


Both complaints make clear that the market study was 
sought only to the extent it might avert the Bank’s assent to 


10 We note that this Court had before it Mr. Rayner’s representation that 
the Browns, father and son, had advanced funds to Lutcher 8, A. at least ono 
month prior to the Bank’s alleged promise to make a market study (App. 60a). 
If Mr. Rayner was correct—and he was the recipient of the alleged promise— 
the Browns were indeed no more than volunteers. 


20 


the Klabin financing.” This is the heart of the case. And it 
is the reason why the complaints fails to state a claim. A 
borrower cannot complain of lawful financial assistance fur- 
nished a competitor. When all is said and done, this is the 
real issue here. We quote once more from the paradigm 
case, Alabama Power Co. v. Ickes, 302 U.S. 464 at 479-81 
(1938) : 


“The ultimate question which, therefore, emerges is one 
of great breadth. Can anyone who will suffer injurious 
consequences from the lawful use of money about to 
be unlawfully loaned maintain a suit to enjoin the loan? 
‘An affirmative answer would produce novel and startl- 
ing results. And that question suggests another: Should 
the loan be consummated, may such a one sue for dam- 
ages? If so, upon what ground may he sue either the 
person making the loan or the person receiving it? Con- 
sidered apart, the lender owes the sufferer no enforce- 
able duty to refrain from making the unauthorized 
loan; and the borrower owes him no obligation to re- 
frain from using the proceeds in any lawful way the 
borrower may choose. If such a suit can be maintained, 
similar suits by innumerable persons are likewise ad- 
missible to determine whether money is being loaned 
without lawful authority for uses which, although hurt- 
ful to the complainants, are perfectly lawful. The 
see opens a vista of litigation hitherto unre- 
vealed. 


‘John Roe, let us suppose, is engaged in operating a 
grocery store. Richard Roe, desiring to open a rival 
and competing establishment, seeks a loan from a 
manufacturing concern which, under its charter, is 
without authority to make the loan. The loan, if made, 


12 Appellant suggests that the value of the promise is not determinative of 
its enforceability, and that it is enough if the Bank promised merely a pep- 
percorn. Appellant’s brief, pp. 12-13. Since the Bank allegedly failed to pro- 
duce the promised peppercorn, he is entitled to the return of his $235,000, he 
says. This is plainly within the doctrine in American contract law that an 
illusory promise is not enforceable, in the sense that what the Bank promised 
to do—study markets—had no certain relationship to the one thing that really 
mattered to the Browns— whether the Bank would or would not let Elabin 
go ahead with his expansion plans. See Corbin on Contracts, § 145; 1 Williston 
on Contracts, § 104 (3d Edition). 
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will be ultra vires. The state or a stockholder of the 
corporation, perhaps a ereditor in some circumstances, 
may, upon that ground, enjoin the loan. But may it be 
enjoined at the suit of John Doe, a stranger to the 
corporation, because the lawful use of the money will 
prove injurious to him and this result is foreseen and 
expected both by the lender and the borrower, Richard 
Roe? Certainly not, unless we are prepared to lay down 
the general rule that A, who will suffer damage from 
the lawful act of B, and who plainly will have no case 
against B, may nevertheless invoke judicial aid to re- 
strain a third party, acting without authority, from 
furnishing means which will enable B to do what the law 
permits him to do. Such a rule would be opposed to 
sound reason, as we have already tried to show, and 
cannot be accepted.” 


Here, since Appellant is more than one step removed even 
from being the injured competitor, he js hardly in a better 
position to complain. 


His complaint, like his son’s, was properly dismissed. 


C. The District Court Correctly Ruled that the Depositions 
Notice by Appellant Should Not Be Taken” 

The wisdom of this Court’s decision that a borrower 
may not complain of the Bank’s assistance to his competi- 
tors is placed in sharp focus by Appellant’s efforts to force 
high bank officials to ventilate the considerations that led the 
Bank to make the sensitive investment decisions involved 
here. 


After filing this complaint, Appellant sought to take the 
deposition of the Bank through its Executive Vice President 
and General Counsel. Concerned to maintain the confidenti- 
ality of its decisional processes, the Bank opposed. Judge 
Robinson on September 4, 1968, entered an order that the 
depositions not be taken. This order is entirely correct, and 


12 The Court should reach this question in the event, and only in the event, 
that it reverses the District Court with respect to the sufficiency of the com- 
plaint. 
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indeed is essential if the Bank is to maintain the integrity 
of its decisional processes as a multilateral, public interna- 
tional fimancial institution. 


22 U.S.C. § 288(b) guarantees the Bank the same im- 
munity from “every form of judicial process as is enjoyed 
by foreign governments,” except to the extent the Bank ex- 
pressly waives such immunity. And Article XI, §8 of the 
Agreement between the United States and nineteen other 
nations establishing the Bank provides that: 


“Sec. 8. Personal Immunities and Privileges 


“All governors, executive directors, alternates, officers 
and employees of the Bank shall have the following 
privileges and immunities : 


“(a) Immunity from legal process with respect to acts 
performed by them in their official capacity, except 
when the Bank waives this immunity.” 


Section 5 of Article XI states: 
“Sec. 5. Inviolability of Archives 
“The archives of the Bank shall be inviolable.” 


And Section 7 recites: 
“Sec. 7. Privilege for Communications 


“The official communications of the Bank shall be ac- 

corded by each member the same treatment that it 

Se ee the official communications of other mem- 
rs. 


These provisions which confer immunity from discovery 
with respect to acts performed by offifficials of the Bank ‘in 
their official capacity,”’ which establish the inviolability of 


18 These provisions are identical with those in the Articles of the Interna- 
tional Bank for Reconstruction and Development and the Asian Development 
Bank, See U.S. Treasury Department, Special Report on the Proposed. 
Asian Development Bank, Asian Development Bank Act, Hearing before the 
Senate Foreign Relations Committee on H.R, 12563, 89th Cong., 2d Sess., at 
129 (1966). 
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the Bank’s archives, and which provide for the privileged 
character of Bank communications, have full force and ef- 
ffect ‘‘within the United States’? by virtue of Section 9 of 
the Inter-American Development Bank Act, 73 Stat. 301, 22 
U.S.C. § 283(g). To the Bank’s knowledge no international 
institution has ever been compelled to explain on deposition 
its confidential policy decisions. 


It remains the conviction of the Bank that the statutes, 
executive orders and constitutive agreement confer an in- 
stitutional immunity from suits such as this. This position 
was, of course, rejected in Lutcher S. A. Celulose e Papel v. 
Inter-American Development Bank, 127 US. App. D.C. 238, 
382 F.2d 454 (1967). This Court held the Bank subject to 
suit, on the ground that Section 3 of Article XI of the 
Bank’s Articles’ providing that 

“Actions may be brought against the Bank only in a 
Court of competent jurisdiction ...”, 


should be read as a waiver of the immunity from suit con- 


ferred by statute and executive order. The Bank continues 
to believe that Section 3 should not have been read as a 
waiver of immunity from suit. 


But the issue here is not immunity from suit, but im- 
munity from discovery. And it is one thing to say that Sec- 
tion 3 constitutes a waiver of immunity from suit con- 
ferred in other instruments, and entirely another to suggest 
—as appellant suggests, Appellant’s brief, pp. 28-32—that 
Section 3 of Article XI can be read to invalidate Sections 
5, 7, and 8 of the same Article. No canon of construction 
supports such a reading. It would mean that the draftsmen 
of Article XI surrendered in Section 3 what they conferred 
in Sections 5, 7, and 8. That cannot be so. Accordingly, this 
Court’s prior decision, which rested on Section 3, is not 
dispositive of the discovery issue. 


22 U.S.C. § 228a(b) establishes that waivers must be ex- 
press. The Bank has not expressly waived any of the im- 
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munities from discovery conferred by 22 U.S.C. § 288a(b), 
and by the three sections of Article XI. 


Appellant attempts to avoid the impact of § 288a(b) by as- 
serting in his brief that neither Mr. Upton nor Mr. Arnold 
has been accepted as an officer or employee of the Bank by 
the Secretary of State, as provided in 22 U.S.C. § 288e. 
Appellant’s brief, pp. 27-28, and note 15. In fact, they were 
poth notified to, and accepted by, the Secretary in the 
Bank’s very first communication under § 288e, on February 
20, 1961. We will provide copies of the communication if 
need be. 


Appellant suggests that the immunities enumerated in 
Article XI might be construed narrowly so as to subject the 
Bank to discovery by deposition. First, he argues that it is 
“irrational” to construe the Articles so as to permit suit 
while prohibiting discovery. Plainly, that is not so. It is en- 
tirely rational to suggest that an international institution 
may be sued in certain circumstances, but that claimants do 
not have an unqualified right to submit senior Bank officials 


to open questioning regarding their international lending 
decisions."* What consequences the Bank’s refusal to waive 
its immunity from discovery might entail for the Bank at 
trial is another matter. 


Appellant also argues that the immunity provisions do 
not mean what they say. For example, he interprets Section 
5 of Article XI, providing for the inviolability of the Bank’s 
archives, to protect only documents—this, on the authority 
of Webster’s Dictionary. The draftsmen of that provision 
were, however, entitled to rely upon the venerable body of 
law which says that inviolability of archives includes pro- 
hibition against eliciting testimony of officials as to knowl- 
edge obtained in their official capacities, whether that infor- 


14 This is particularly true where the international institation is not the 
plaintiff, but has been brought unwillingly into court. In discussing discovery 
against foreign sovereigns, the courts do indeed distinguish the situation 
where the sovereign sues ‘‘as a plaintiff.”’ Guaranty Trust Co. v. United States, 
304 U.S. 126, 134, n. 2 (1938). 
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mation is represented in documentary form or not. See 8 
Wigmore, Evidence 961) § 2372, at 
p. 757, citing Kessler v. Best, 121 

and American League for a Free Palest 

Co., 202 Mise. 831, 119 N.Y.S. 2d 860 (S.T. 1952). 


Appellant argues, too, that Section 8 of Article XI, which 
confers immunity from legal process upon Bank officers 
and employees, is inapplicable here because no “legal 
process” was involved, and because the Bank’s construction 
supposedly would make it impossible for anybody to com- 
mence suit upon the Bank. First, there is no basis for Ap- 
pellant’s narrow view of the phrase “legal process,” which 
manifestly includes service upon Messrs. Upton and Arnold 
of notices to have their depositions taken. Second, the 
notion that immunizing Messrs. Upton and Arnold from 
legal process renders it impossible to sue the Bank springs 
from Appellant’s failure to recognize that the immunity ex- 

“with respect to acts performed by 
» It so happens that Appellant 

gal process upon 

+ to acts in their 

it may be commenced against the 
whose “official acts” are not 


Finally, Appellant suggests thi 
the privileged 
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vestors rather than another, would seriously impair the 
confidence, integrity and freedom from political pressure 
which are profoundly essential to the Bank’s future efforts. 

Should the Court find it necessary to reach the question, 
therefore, it must sustain Judge Robinson’s decision that 
the depositions herein not be taken. 


CONCLUSION 


Two years ago this Court ruled that Appellant’s son had 
failed to state a claim arising out of the Bank’s meeting 
with Messrs. Rayner and Whitlock of December 14, 1965. 
The present case arises out of the same transaction, and 
raises precisely the same issue. The new complaint helps 
little. Nor do the belatedly advanced foreign law conten- 
tions. In sum, Appellant suggests no reason why he should 
fare any better than his son. The judgment below should 
be affirmed. 

Respectfully submitted, 


Wurm D. Rocers 
Danret P. Levitt 
1229 19th Street, N.W. 
Washington, D.C. 20036 
Of Counsel: Attorneys for Appellee 
Axrnotp & Porter 


1229 19th Street, NW. 
Washington, D.C. 20036 
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ATTACHMENT A 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 573-66 


Lurcuer S. A. CELULOSE B PapEL 
Canpor, Parana, BRaziL 
and 
F¥. Lurcuer Brown 

Cannot, Parana, Brazin, 

Plaintiffs, 
v. 
Tnrer-Amentcan DEVELOPMENT Bank, 

Defendant. 


Memorandum-Order 


Plaintiffs have filed a motion to amend their original 
complaint, dismissed by this Court in a previous opinion 
dated March 25, 1966. The grounds for dismissal were 
twofold: (1) The Inter-American Development Bank was 
immune from suit, and therefore the Court lacked juris- 
diction; (2) The complainants lacked standing and the 
complaint failed to state a claim on which relief could be 
granted. On July 13, 1967, the Court of Appeals issued an 
opinion in which it reversed this Court as to point 1, but 
upheld the dismissal for failure to state a claim. On 
October 15, 1967, the Court of Appeals handed down the 
following order in response to plaintiffs’ petition asking 
it to modify its opinion to make it clear that the District 
Court might entertain a request to amend: 


“Ordered by the Court that appellants’ aforesaid 
petition is denied. See Fed. R. Civ. P. 15, 60 and 
D. C. Cir. Rule 27.” 


Notwithstanding that, on June 3, 1968, some 27 months 
after the original District Court decision, and 11 months 
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after the Court of Appeals’ decision, plaintiffs sought leave 
to file an amended complaint. Their theory was that if 
the District Court had taken proper action originally and 
had merely dismissed for failure to state a claim, they 
would have been entitled to amend under Rule 15, Fed. R. 
Civ. P. On December 4, 1968, the Pretrial Examiner filed 
a report in which he recommended that leave to file an 
amended complaint be granted. Defendant has objected 
to this recommendation. " 


The facts are long and detailed and are set forth fully 
in the two opinions mentioned above. They will be 
referred to only as it will be necessary for the disposition 
which is made of the case. 


Plaintiffs style their motion as one to amend under 
Rule 15. But this attempt to reopen an issue after final 
judgment is not an amendment under Rule 15, but a motion 
under Rule 60.2 Since the reasons given by plaintiffs for 
their failure to include the allegedly new matter in their 


original complaint are the complexity of the case and the 
need for swift action, the grounds for relief come under 
Rule 60(b)(1).2 Such a motion must be made within a 
reasonable time not to exceed one year. 


Plaintiffs’ motion is beyond this one year period. The 
time began to run when judgment became final. The 
period was not extended by the filing of an appeal.‘ 
The appropriate procedure required the plaintiffs to 
request the District Court to ask the Court of Appeals to 
remand the case in order that the Rule 60 motion be dis- 


1 Bule 15(a), Fed. R. Civ. P., 28 U.S.C. 

2 Fedderson Motors v. Ward, 180 F.2d 519 (10th Cir. 1950) ; United States 
Fidelity ¢ Guarantee Co. v. Perkins, 388 F.2d 771 (10th Cir. 1968) ; Cassell 
vy. Michaux, 99 U.S.App.D.C. 375, 240 F.2d 406 (1956). 

3 Rule 60(b) (1), Fed. R. Civ. P. 

*¢(1) mistake, inadvertence, surprise, or excusable neglect; ’’ 

43 Moore’s Federal Practice, { 60.30, p. 334 (2d Ed. 1968). 
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posed of. This would protect the appeal while initiating 
a 60(b) proceeding within the time limit. 


Even assuming arguendo that the time began to run 
from the date on which the Court of Appeals handed down 
its decision upholding the dismissal of the complaint, the 
motion is still not timely. Plaintiffs have offered no 
adequate explanation for an eleven-month delay. At the 
very least plaintiffs could have been expected to file this 
motion sooner than seven months after their petition 
asking the Court of Appeals to modify its opinion to grant 
leave to amend. To have filed such a petition, plaintiffs 
should have been aware at that time of the substance of 
the amended complaint which they were desirous of filing. 
The cases in this area clearly indicate that merely satis- 
fying the one year requirement is not enough.® The 
circumstances must justify whatever delay has ensued, 
and the District Court has discretion in making this judg- 
ment. The interests of justice require that this litigation 
be put to rest. Justice often is served by finality and 
usually impeded by unwarranted delay. Such an impedi- 
ment would result here by allowing issues to be litigated 
more than two years after the facts from which the dispute 
evolves were or should have been known. 


The Court of Appeals had the opportunity to grant the 
instant motion and demurred.’ For this reason and the 
reasons set forth in this opinion, it is by the Court this 
28th day of March, 1969, 


5 Smith v. Pollin, 90 U.S.App.D.C. 178, 195 F.2d 349 (1952); United States 
v. Newbury Mfg. Co., 123 F.2d 453 (1st Cir. 1941). 


6 Mayfair Extension, Inc. v. Magee, 100 U.S.App.D.C. 48, 241 F.2d 453 
(1957); Kahle v. Amtorg Trading Corp, 13 F.R.D. 107 (D.N.J. 1952); 
Di Vito v. Fidelity ¢ Deposit Co. of Md., 361 F.2d 936 (7th Cir. 1966). At 
least one court has gone so far as to deny as untimely a Rule 60 motion filed 
66 days after petitioner knew the facts which provoked the mction. Goldfine 
v. United States, 326 F.2d 456 (1st Cir. 1964). 


TIt should be noted that the Third Cireuit has held that under such cir- 
cumstances a District Judge is deprived of authority to grant a Rule 60 
motion. See Ginsburg v. Stern, 242 F.2d 379 (3rd Cir. 1957). 
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Orperep that defendant’s objections to the recommenda- 
tion of the Pretrial Examiner be sustained and plaintiffs’ 
motion for leave to file an amended complaint be and the 
same hereby is denied with prejudice. 


Ourver GascH 
Judge 
A Trus Cory 


Rosert M. Sreagns, Clerk, 


By James P. Capiranio 
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ATTACHMENT B 


IN THE UNITED STATES DISTRICT COUBT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 573-66 


Lurcner S. A. CELULOSE E PaPEL 
Canvor, Parana, BRAZIL, ET AL. 
Plaintiffs 


Vv. 


TInrer-AmeERIcAN DEVELOPMENT Bank 
Defendant 


Washington, D. C. 
February 4, 1969. 


The above-entitled cause came on for hearing before the 
Howoraste Oxiver GascH, UNITED Srares District JUDGE, 
on objections of the defendant to pretrial recommendation, 
at 10:06 a.m. 


APPEARANCES : 


Jeremian C. Corzins, Ese. 
Counsel for the Plaintiffs. 


Wituiam D. Roczss, Esa. 
Counsel for the Defendant. 


[2] PROCEEDINGS 


The Deputy Clerk: F. Lutcher Brown, et al. versus Inter- 
American Development Bank, Civil Action No. 573-66. 

Mr. Rogers: May it please the Court, my name is William 
D. Rogers from the firm of Arnold and Porter. I am 
counsel for the Inter-American Development Bank. 

This matter comes before Your Honor on our objections 
to the Examiner’s recommendation with respect to Mr. 
Collins’ motion for leave to file a new amended complaint 
in the case. 
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It is now almost three years since we were before Your 
Honor the last time. 

At that time you may recall that Mr. Rayner, who was 
then counsel for the present plaintiffs, Mr. Brown and the 
Lutcher Company, had filed an extensive complaint alleging 
that the Inter-American Development Bank had injured 
his clients, in that the bank had, in 1961, made an economic 
loan to the company for a pulp plant in Brazil; and that 
thereafter the bank, in spite of the urgings of these plain- 
tiffs, had loaned monies and given other forms of assistance 
to other plup manufacturers. 

The Court: Mr. Rogers, I remember the prior argument 
very well. I reviewed the opinion I wrote, and I reviewed 
Judge Burger’s opinion. 

[3] What is there about this proposed amended complaint, 
as you view it, that differs from the complaint that was 
dismissed? 

Mr. Rogers: There is no difference, Your Honor, with 
one minor exception, that is as to count 5, which alleges 
that the bank, subsequent to the earlier determination, 
impeded the company-plaintiff’s efforts to secure a loan 
from a Brazilian bank. In all other respects, Your Honor, 
in my judgment, this complaint is exactly like the previous 
complaint. It uses different terminology, such as violation 
of anti-trust laws, and what have you; but in all respects 
the matters are, I represent to you, identical with that of 
the previous complaint. 

The Court: The Pretrial Examiner concluded that this 
complaint should be filed. 

What is the basis of his reasoning, and what is your 
objection? 

Mr. Rogers: Yes, Your Honor. Let me recite two 
respects in which the Pretrial Examiner erred, in our 
judgment: 

Number 1, as you will recall, your judgment of dismissal 
was the 25th of March, 1966. This complaint was filed in 
June of 1968, more than twenty-seven months subsequent 
to the judgment of dismissal. 
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[4] We urged the Pretrial Examiner that, because of the 
fact that the only ground put forward by the plaintiffs 
for the new complaint was the negligence of the earlier 
counsel in amending the complaint, therefore Rule 60(b) 
(1) must be satisfied, because motions for relief from 
judgment under Rule 60(b)(1) must be filed within one 
year. 

The Pretrial Examiner, in plain conflict, in our view, 
with the rule and previous determinations of the Court 
and the observations of Professor Moore, held that the time 
period in 1961 was suspended pending appeal. 

In our judgment this was palpably wrong. 

This motion for relief from that earlier judgment is 
clearly outside the time rule, and it was not suspended 
pending the appeal from Your Honor’s judgment of dis- 
missal. 

Indeed, this seems clearly the rule and the law in this 
circuit. The Court of Appeals has mandated in several 
eases that in the event there is to be a rule 60(b) motion 
filed with respect to a case which is also appealed that the 
movant should file a protective motion pending appeal. 

This practice is followed both here and in other circuits; 
and clearly indicates, in our judgment, that this circuit is 
following the plain wording of Rule 60(b)(1) that a final 
judgment— 

[5] The Court: Is that true in a situation wherein the 
Court concluded, as the Trial Court concluded, that it was 
without jurisdiction to entertain the matter? 

Mr. Rogers: Oh, I think it clearly is. You so concluded, 
and both issues were presented to the Court, that the Court 
lacked jurisdiction and the complaint failed to state a claim. 

The plaintiffs were presumably persuaded you were 
wrong on both counts, and, indeed, presented both issues 
to the Court of Appeals. Being persuaded that you had 
erred with respect to the jurisdictional point, it seems to 
me, and also feeling that their original complaint was 
negligently filed, they should have brought that matter to 
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Your Honor’s attention and filed a motion for the amend- 
ment of the original complaint pending appeal. This 
would have been perfectly consistent; and, I think, the 
only practice consistent with the procedure established here 
in this circuit. 

The Court: On what case do you rely for that proposi- 
tion? 

Mr. Rogers: As I stated in our brief, Your Honor,— 

The Court: I think, Mr. Rogers, this is about the most 
carefully and thoroughly briefed matter that has ever come 
to my attention; certainly by your office. I commend you. 
[6] Mr. Rogers: Thank you. 

‘As cited in our brief, Smith v. Pollin, 194 F.2d 349. And, 
if Your Honor please, the citation to Moore is Volume 7, 
pages 335 to 338; and also 320 to 322, for the proposition 
that the time period under 60(b) is not suspended pending 
appeal. 

The Court: Now, wasn’t a motion filed in the Court of 
Appeals with respect to this point? 

Mr. Collins: Yes, Your Honor. 

The Court: What is the significance of that? 

Mr. Rogers: In all candor, Your Honor, I wasn’t clear 
about its significance, and I’m still not clear about its 
significance. It was a rather exotic motion, entitled ‘“‘A 
Motion to be Relieved,’»—no—‘‘for the amendment of the 
Judgment of the Court of Appeals,” so as to make it some- 
thing called without prejudice to the filing of an amended 
complaint in the District Court, 

I wasn’t clear what the plaintiff was after at that time, 
but I point out that Mr. Collins was in the case and Mr. 
Rayner was out. Apparently it was an effort to have some- 
thing put into the Court of Appeals opinion which would 
have opened the door somewhat wider in this Court for 
the filing of a new complaint. 

[7] We took the position that if an amended complaint 
was to be filed, that matter should be treated at the outset 
by the District Court, without any observations from the 
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Court of Appeals, in a manner consistent with the Court 
of Appeals rules which provide that matters had to be 
delegated back to the District Court and the matter handled 
consistent with the Court of Appeals rules. 

The Court of Appeals apparently agreed, and cited in its 
opinion both Rules 15 and 60(b). 

Mr. Collins has taken some comfort from the fact that 
the Court of Appeals cited Rule 15 as well as 60(b), 
apparently arguing that because the Court of Appeals 
cited Rule 15, it therefore necessarily meant that the pro- 
vision with respect to Rule 15 that first amendments are 
to be allowed as a matter of course is what the Court of 
Appeals had in mind. 

This is, if you will, Your Honor, my interpretation of 
the opinion of the Court. If any significance is to be 
attached, it seems to me, Your Honor, it means very clearly 
that the Court said that the plaintiff must satisfy both 
Rule 60(b) and Rule 15. That is to say, before plaintiff 
can do anything, he must first satisfy Rule 60(b), to have 
the judgment of dismissal reopened; and that, of course, 
is the practice in this Court. His efforts to file a new 
amended complaint [8] after judgment are indeed governed 
by Rule 60, that Rule 60(b) must be satisfied. 

We have cited the cases in our brief. The Cassell case, 
it seems to me, is very clear. Then once you get the judg- 
ment reopened, you must also satisfy, as justice requires, 
the provision of Rule 15, if you intend to file a new com- 
plaint or an amended complaint. 

The Court: Thank you, sir. I think I understand your 
position. 

I will hear from Mr. Collins. 

Mr. Collins: May it please the Court. My name is 
Jeremiah Collins, and I appear on behalf of the plaintiffs. 

Your Honor, when the Court of Appeals rendered its 
opinion in July, frankly, we, at that stage, did not know 
what course to take, in view of the decision that had been 
rendered; that being yes, there was jurisdiction, but no, 
the complaint did not state a cause of action as drafted. 
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As a consequence, we filed the motion that we did. I 
didn’t know that it was exotic. The purpose of the motion 
was merely to ask the Court to put us in the position that 
we would have been before Your Honor, had Your Honor, 
in the first instance,— 

The Court: Doesn’t it indicate that you had some doubt 
about your position, your right to file this pleading? 

[9] Mr. Collins: In the Court of Appeals? 

The Court: You filed your pleading in this Court. It was 
reviewed in the Court of Appeals. 

Mr. Collins: I’m sorry, Your Honor, I don’t understand 
what you mean by that. 

The Court: Why did you file a motion if you thought 
you had a clear right to file this amended complaint? 

Mr. Collins: Because we also thought the Court of 
Appeals in its decision could also have reversed with 
respect to the jurisdictional point and affirmed with respect 
to the complaint as drafted, with directions to the Court 
below to permit us to file a motion to amend. 

The Court of Appeals evidently was of the view that 
that should better be left to this Court; and, therefore, in 
denying our petition, invited, it seems to me, all of us to 
consider Rule 15, Rule 60 and Rule 27 of their rules. 

Frankly, we took that as an education and as a direction 
to us; and as a consequence we did follow those three rules 
and filed the motion in this Court for leave to amend the 
complaint that had been dismissed earlier. 

Tt was and is our view that had Your Honor dismissed 
the complaint originally for failure to state a cause of 
action that we would have been entitled to file our motion 
to [10] amend at that time; and that there would have 
been a likelihood that the motion would have been granted, 
at least to force the right to amend, because of the 
liberality of the rules. And it was for that reason that 
we filed the motion to amend, and specifically stated in our 
motion, at page 3 of that motion, that under Rule 60 this 
Court may relieve the moving party from a final judgment 
for any reason justifying relief from the operation of the 


lla 


judgment, which is number (6) under Rule 60, as opposed 
to number (1) that the defendant insists we roust go on. 

We filed our motion, to which we attached the amended 
complaint. 

I might say to Your Honor that the amended complaint 
is far different from the complaint that was before Your 
Honor in the first instance. 

The Court: All right, sir. Tell me on what you rely in 
making that statement. 

Mr. Collins: Your Honor, with respect to Count I, we 
specifically allege that there is— 

The Court: What you said in your original complaint, 
or what was said on behalf of your clients in the original 
complaint was that the bank loaned money to a competitor, 
and that that frustrated your loan or your ability to operate 
successfully. 

[11] And then you said that when Mr. Brown paid money 
on behalf of Lutcher to the bank, he was assured that an 
economic study would be made, and it wasn’t made. 

’ Mr. Collins: Yes, Your Honor. 

The Court: Now, the Court of Appeals said that those 
two propositions did not add up to a cause of action. 

What is it that has been added? 

Mr. Collins: With respect to the first proposition, on be- 
half of the corporation the Court of Appeals took the view 
that that was in tort, and there could be apparently no tort 
of that sort. 

That point was lost in the Court of Appeals, as it was 
before Your Honor. 

Count I of the amended complaint alleges a contract run- 
ning between the corporation, as opposed to a tortious type 
of duty, a contract running between the corporation and 
the bank, the bank agreeing with the corporation that if 
we do give you these loans, you continue to do these things, 
and we will not harm you in your endeavors to make a suc- 
cess of the operation. 

That is our allegation and what we wish to prove, a breach 
of contract on behalf of the bank. 
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With respect to the individual Brown, the Court of [12] 
Appeals said that Brown was a volunteer with respect to 
the giving of the money to the corporation to pay to the 
bank. 

With respect to that count, which is Count IV, I believe, 
in this complaint, we allege that the bank made a promise 
that ran directly to Brown, not to the corporation, made 
directly to Brown; that being the bank knew the corpora- 
tion couldn’t pay, the bank said if the corporation pays, or 
you pay, Mr. Brown, to the corporation so it can pay us, 
we will do a market study. Mr. Brown, in reliance on that 
promise that ran to him, gave money to the bank which, in 
turn, gave money to the corporation, which, in turn, gave 
money to the bank. The bank got the money and said, 
‘No, not now.”? They just didn’t run the market study. 

That, in our view, is just a breach of contract, or rescis- 
sion. 

If I may, Your Honor: If I were to say to Mr. Rogers or 
if Mr. Rogers were to say to me, “‘I would like to have you 
give me $250,000.00,”’ and I would say, ‘‘Well, what for?”’ 
‘And he said, ‘Well, if you will do that, I will run a market 
study for Mr. Levitt, because that is to your advantage.”’ 
I say, ‘All right. Fine.”” So I give the money to him, and 
he doesn’t run the market study. I think I’m entitled to 
breach of contract or rescission. 

The Court: That is the same argument you made before 
[13] Judge Corcoran. 

Mr. Collins: Yes, Your Honor. 

The Court: And you didn’t get to first base. 

Mr. Collins: I didn’t, but I still feel— 

The Court: What is the difference between this situation 
and that? 

Mr. Collins: Between this situation and the one before 
Judge Corcoran? 

The Court: Yes. 

Mr. Collins: I don’t think there is any. The suit on be- 
half of the father is the same as on behalf of the son. 
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The Court: Yes, I think it is. 

Mr. Collins: But I still would like to urge that point, 
which is Count IV. 

The Court: All right. What else do you have? 

Mr. Collins: Count I, Your Honor, which says that there 
was an express contract running between the bank and the 
corporation. 

The Court: Well, you said it was an implied contract be- 
fore. How does it now become an express contract? 

Mr. Collins: I think, Your Honor, that I may have mis- 
read it. I think the Court viewed that as a tort, as opposed 
to a contract. This complaint as drafted speaks in terms 
of a contract, that there was a duty arising by the (14] 
contract running between the two parties. 

With respect to Count ITI, if Your Honor will permit me, 
—in Count II, Your Honor, we allege a conspiracy on be- 
half of the parties to, in effect, ‘‘do us in.”’ 

Count III, I believe, is the one that alleges that there was 
another contract that arose as a result of the arbitration 
proceedings that occurred. 

Your Honor will recall in this case that all of this started 
back in 1960 or 1961 when the Browns were given a loan 
by the bank. Half the loan was to be paid in American dol- 
lars, and half in cruzeiros, the cruzeiros to be paid at the 
free rate of exchange. 

However, as it developed, the bank did not give the 
Browns the cruzeiros at the free rate of exchange, but 
rather gave them at the exchange rate pegged by Brazil. 

Under the contract, the Browns felt that they were en- 
titled to cruzeiros at the free rate of exchange. The bank 
disagreed, and it wouldn’t pay under the contract. 

In arbitration proceedings, the Browns won. 

The bank said, ‘‘If we are not going to pay in cruzeiros, 
we don’t know how to carry it on our books.”’? So as a re- 
sult the bank suggested a settlement, ‘Instead of giving 
you the $1,200,000 that we may owe you, we will give you 
another loan that may help you in your business.’ 
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[15] We say that when they did that, they entered into a 
contract that they would not injure them in their going 
business in South America. 

The Browns entered into the contract, accepted the loan 
in the arbitration agreement. Then the bank turned around 
and released Klabin from this requirement, and permitted 
Klabin to go forward with his industry in Brazil; and, we 
say, thereby causing the Browns to go under. 

And so we say that that is a wholly separate contract. 

Counts III, IV, V—I believe Count V has— 

The Court: This is very much like the argument that Mr. 
Rayner made to me. 

Mr. Collins: It may very well be, Your Honor; and I 
don’t suggest for a moment that I could improve on that 
argument. 

The Court: He worked hard. 

Mr. Collins: I’m sure he did. This is a difficult, complex 
case. 

I suggest to Your Honor that the complaint as drafted, 
as before Your Honor, sets forth allegations that state 
causes of action, that the question is whether we are en- 
titled to be heard on the merits or whether we are not. I 
frankly think, Your Honor, the complaint speaks for itself. 
(16] The Court: Thank you, Mr. Collins. 

Have you anything further to say, Mr. Rogers? 

Mr. Rogers: May I just add two more points with re- 
spect to Mr. Collins’ notion that he can take refuge in 60 
(b) (6). 

Tt seems that the Klapprott case is quite clear that where 
the reason for the request for relief falls within one of the 
first five specific provisions of Rule 60(b), in this case num- 
ber (1), to which the one-year rule applies, that the movant 
may not take refuge in 60(b)(6), which is a catch-all ‘‘as 
justice may require’’ provision. 

In other words, Mr. Collins has alleged that the main 
reason for his efforts to be relieved of the judgment was, 
if you will, the negligent preparation of the original com- 
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plaint by Mr. Rayner. That is so clearly a Rule 60(b) (1) 
ground that he may not now, it seems to us, cite Rule 60 
(b) (6) as justification. 

The second point, Your Honor, I would like to mention 
to you that a great deal has happened in the case since Your 
Honor heard it the last time. 

The plaintiffs defaulted on their June 1966 loan obliga- 
tion. The bank, since that time, has instituted foreclosure 
proceedings in the Courts of Brazil. The foreclosure pro- 
ceedings have now moved through each one, the trial court, 
[17] the appellate court, and in December before the Su- 
preme Court. That is to say, the bank is now about to fall 
heir to the assets of the defaulted company in recompense 
for the debts which the court found outstanding in the 
amount of $8,000,000. 

Thank you, Your Honor. 

Mr. Collins: I have nothing to add, Your Honor. 

The Court: I will look the pleadings over again. I did 
review them last night, but it is a complicated matter. 

I will let you know, gentlemen. 


(Whereupon, at 10:30 a.m., the hearing was concluded.) 
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ATTACHMENT C 
Brazilian Code of Commercial Law 


Art. 123. Testimonial proof [to establish the existence 
of a contract], in all but those cases expressly provided for 
in this Code, is admissible in commercial court only as to 
contract whose value does not exceed 400,000 ‘‘réis.”’ 


In transactions involving greater amounts, testimonial 
proof may be admitted only if it be ancillary to other writ- 
ten proofs [establishing the existence of a contract]. 

Art. 124. Those contracts for which particular forms and 
formalities are established in this Code shall not be the 
eause of an action in commercial court if such forms and 
formalities have not been observed. 


Art. 126. Commercial contracts are enforceable provided 
that the parties agree with regard to the object of the agree- 
ment, and that they reduce them to writing in those cases 
where such proof is required. 


Brazilian Code of Civil Law 


Art. 82. Indispensable to the validity of a juridical act 
are:—the capacity of the parties, a lawful object and a 
form prescribed or not prohibited by law. 

Art. 130. An act shall not be valid if it is not set forth 
in the particular form established by law [Art. 82], except 
in cases in which the law provides for other consequences 
for the omission of the required form. 

Art. 1165. The contract by which one person, through 
liberality, transfers from his assets his property or ad- 
vantages to another, who accepts them, is considered 
donation. 

Art. 1168. A donation shall be set forth in a public or a 
private written instrument. 

Sole paragraph. An oral donation of movable goods of 
insubstantial value shall be valid, provided they are con- 
veyed immediately. 
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v. 
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REPLY BRIEF 


But for its irrelevant and highly argumentative case 
history of Lutcher S.A. v. Inter-American Development 
Bank, Civil Action No. 573-66, 253 F. Supp. 568 (D.D.C. 
1966), 127 App. D.C. 238, 382 F.2d 545 (1967), and its 
unwarranted innuendo that the fact that Brown’s com- 
plaint in the instant case is ‘“‘unsworn’’? (Appellee’s Br., 


1 Tho first complaint sought a preliminary injunction, and was required 
to be verified under F.R.Civ.P. 65(b); the second complaint sought only 
money damages and, under F.R.Civ.P. 11, was not required to be verified. 
There is, therefore, no significance to the fact that the first complaint was, 
and the second was not, verified. 
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pp. 7, 18) is somehow significant, the Bank’s Counter 
Statement of the Case (Appellee’s Br., pp. 2-9) adds noth- 
ing to Brown’s Statement of the Case and Statement of 
Facts (Appellant’s Br., pp. 3-7). The Bank’s Counter 
Statement is also replete with references to facts not 
alleged in the complaint or in the motion to dismiss. These 
statements appear to be taken from various memoranda of 
points and authorities filed by the Bank. Under Rule 
9(b) of the United States District Court Rules for the 
District of Columbia, statements made in a memorandum 
of points and authorities are not part of the record. While 
such tactics may add heat to this appeal, they shed no light 
on the proper resolution of any issues presented herein. 
As pointed out in Brown’s brief (pp. 7-10), the instant 
case is between different parties and the complaint con- 
tains allegations materially different from those considered 
py this Court in Lutcher S.A., supra. 


ARGUMENT 
1. THE COMPLAINT ALLEGES A CLAIM 


A. Under United States Law: 


1. The allegations are materially different from those 
considered by this Court in Lutcher S.A. v. Inter-American 
Development Bank, 127 App. D.C. 238, 382 F.2d 545 (1967). 


Contrary to the Bank’s assertion (Appellee’s Br., pp. 
16-19), this Court has not passed upon the sufficiency of 
the allegations of the complaint in the instant case. This 
Court construed the complaint in Lutcher S.A., supra, to 
allege a promise by the Bank to the corporation to engage 
an independent firm to conduct a Brazilian market study 
in return for the corporation’s payment of a pre-existing 
debt. This Court further construed said complaint to 
allege that Brown’s son relied upon that promise in ad- 
vancing funds to the corporation to enable it to meet the 
payment. The basis of this Court’s holding in Lutcher 
S.A., supra, was that such allegations failed to state a 
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claim because the corporation’s payment of its pre-existing 
debt could not constitute consideration. 


The complaint in the instant case, on the other hand, 
alleges the Bank made the promise to Brown and his son 
(through their attorneys Mr. Rayner and Mr. Whitlock’), 
in return for Brown and his son individually making the 
payment owed by the then insolvent corporation, a debt 
on which they were not individually liable. As pointed 
out in Brown’s brief (pp. 8-12), the instant complaint 
therefore alleges a promise supported by bargained-for 
consideration. 


Brown takes strong exception to the Bank’s assertion 
that present counsel has agreed that the instant complaint 
is identical to the one considered by this Court in Lutcher 
S.4., supra, and to its quotation of present counsel’s 
statement ‘‘The suit on behalf of the father is the same 
as on behalf of the son’? (Appellee’s Br., p. 17) in support 
of that assertion. The Bank has taken that statement out 
of context in a manner so gross it must have been due 
to oversight. The ‘‘suit’’ on behalf of Brown’s son to 
which reference was made in that statement was not the 
complaint considered by this Court in Lutcher 8.A., supra; 
it was the amended complaint present counsel was seeking 
leave to file in Brown’s son suit after this Court’s man- 
date in Lutcher S.A. was received by the District Court. 
Present counsel advised Judge Gasch that the amended 
complaint contained allegations materially different from 
those in the complaint considered by this Court in Lutcher 
S.A., supra (Appellant’s Br., 11a), although substantially 
identical with the allegations contained in the instant com- 
plaint (Appellant’s Br., 12a). Placed in context, therefore, 


2The Bank’s argument that Brown states no cause of action because he 
alleges that the Bank’s promiso was made to Rayner and Whitlock (Appel- 
lee’s Br., p. 19 n. 10), and Brown therefore acted as a volunteer in making 
the payment, is so frivolous as to deserve no reply, in view of the uncontro- 
verted allegation in the complaint that Mr. Rayner and Mr. Whitlock were 
acting as representatives of Brown and his son (7a). 
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the quoted statement stands for exactly the opposite propo- 
sition than that for which the Bank cites it. 


The Bank cites no authority for its argument that this 
Court’s decision in Lutcher S.A., supra, determined, for 
all time, and irrespective of any change in allegations, any 
and all claims that might be asserted by any and all per- 
sons out of the events surrounding the December 14, 1965 
meeting between the representatives of Brown, his son, 
and the Bank. (Appellee’s Br., p. 19.) Under such rea- 
soning, once a complaint has been held defective, all pos- 
sible claims arising from the same events would be fore- 
closed; since F.R.Crv.P. 15 specifically makes provision 
for the amendment of complaints, such is not and cannot 
be the law. In addition, the only issue before this Court 
in Lutcher S.A., supra, was whether the complaint filed 
by the particular parties in that particular action alleged 
facts constituting a claim. This Court was bound by the 
allegations in that complaint; it did not decide whether 
another complaint containing materially different allega- 
tions stated a claim. Thus, it could not have ‘‘held that 
[,] given the structure of legal relationships between the 
Bank and its borrowers, the Browns’ actions in advancing 
money to pay the corporate debt in reliance upon a promise 
to Messrs. Rayner and Whitlock to make a market study 
do not give rise to a cause of action [sic] or establish 
standing.’’ (Appellee’s Br., p. 19.) All this Court de- 
cided in Lutcher S.A., supra, was that the facts alleged 
in the complaint filed in that case did not establish any 
legal relationship upon which a claim could be based. 

This Court must now decide whether the facts alleged 


in the instant complaint do establish a legal relationship 
upon which a claim can be based. 


2. The terms of the Bank’s promise were sufficiently 
definite to be enforced. 


Contrary to the Bank’s assertion (Appellee’s Br., p. 19), 
the terms of the agreement between the Bank and Brown 


o 


were sufficiently definite to allow a determination as to 
whether either had breached. 


Surely the terms of Brown’s performance were definite. 
He and/or his son were to accept the Bank’s offer by 
paying a specified sum of money prior to a specified date. 
There is no dispute that they performed their part of the 
bargain. 


Similarly, the terms of the Bank’s promised performance 
were sufficiently definite to allow a court to determine 
whether the Bank had breached. The allegations of the 
complaint, under ‘‘good modern notice pleading’? (Ap- 
pellee’s Br., p. 19), are sufficient to permit proof that the 
firm chosen by the Bank and Brown was to be paid from 
a portion of the loan the Bank had not yet distributed 
to the corporation. The complaint alleges that the object 
of the study was the Brazilian pulp and paper market, 
and that the purpose of the study was ‘‘to determine the 
available market for [Lutcher S.A.’s] ... products and... 
whether the market was sufficient to absorb the production 
from both . . . [Lutcher S.A.’s] facilities and the ex- 
panded facilities which [Lutcher §.A.’s competitor] .. . 
contemplated if its pending [transaction was approved] 
... by... [the Bank].”? (Complaint, 712, 6a.) That 
allegation sufficiently defines the nature and scope of the 
study. The complaint also alleges that the parties were 
in disagreement over the reliability of certain market data 
upon which the Bank was grounding its decisions. (Com- 
plaint, 17, 5a.) What was material to both parties was 
not the specific identity of any firm chosen, but rather 
that the firm be independent of Brown, his son, the Bank, 
or Lutcher S.A.’s competitors. This characteristic was 
agreed upon. While the specific identity of the firm was 
not agreed upon, there was agreement concerning an iden- 
tifiable standard for selection; this agreed-upon standard 
for selection was sufficiently definite to allow a court to 
determine whether either party was acting in good faith 
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in refusing to accept any firm suggested by the other. 
Finally, the complaint alleges that the Bank had justified 
its decisions to aid Lutcher S.A.’s competitors on, the 
ground that its market data indicated that the market was 
sufficiently large to absorb the production from both the 
competitor’s and Lutcher S, A.’s facilities. (Complaint, 
7, 5a.) It further alleges that the purpose of this study 
was to determine if that market data was correct, because 
the Bank was about to make a decision whether to enable 
Lutcher S.A.’s competitor to expand even further. Any 
reasonable person would believe that the Bank’s request 
for the money, and the Browns’ payment of the money, 
was posited on the understanding that the Bank would 
at least be bound to consider in good faith the results of 
the study in making its pending decision. Assuming, argu- 
endo, that the Browns in fact paid nearly $471,000 for the 
Bank’s mere cooperation in making the independent study, 
the Bank failed to honor even this obligation. No matter 
which way the contract is viewed, therefore, the Bank is 


in total breach, and Brown wants his money back. 


3. Alabama Power Co. v. Ickes, 302 U.S. 464 (1938) has 
no application to this case. 


The Bank persists in its frivolous insistence that Alabama 
Power Co. v. Ickes, supra, governs this case. (Appellee’s 
Br., pp. 20-21.) Brown, unlike the plaintiff in Alabama 
Power, is not contending that the Bank was under any 
extra-contractual duty to desist from aiding Lutcher S.A.’s 
competitors. Brown is contending that he paid the Bank 
a sum of money in return for the Bank’s agreement to do 
certain things, that the Bank took the money and then 
totally failed to honor its contractual agreements, and that 
he wants his money back, an issue not involved in Alabama 
Power. To have application to this case, therefore, the 
decision in Alabama Power must be reconstructed to hold 
that it violates public policy for the Bank to contract to 
have an independent firm make a study of the Brazilian 


market and to take the results of that study into considera- 
tion in making its pending decision. Nothing in Alabama 
Power makes it illegal for the Bank to contract to con- 
sider Lutcher S.A.’s welfare vis a vis its competitors. 
Indeed, Hardin v. Kentucky Utilities Company, 390 U.S. 
1 (1968), makes it clear that such a duty may exist apart 
from a contract between the interested parties. There- 
fore, such an express contract cannot be void as against 
public policy. 


B. Under Brazilian Law: 


1. In the event this Court should determine the com- 
plaint does not state a claim under United States law, it 
should remand the case to the District Court for a de- 
termination whether Brazilian law is the appropriate choice 
of law in this case. 


The Bank contends that Brown should not be permitted 
to assert the validity of his claim under Brazilian law 


because he did not adequately raise that question below. 
(Appellee’s Br., pp. 9, 11-12.) But, pursuant to F.R.Cw.P. 
8(a) and 8(e)(2), Brown’s complaint alleges two claims 
in the alternative, one under United States law, and one 
under Brazilian law. (Complaint, 118, 7a.) As required 
by F.R.Civ.P. 44.1, Brown did ‘‘give notice in his plead- 
ings’”’ that he intended to rely upon Brazilian law, ‘‘in- 
cluding but not limited to... Article 1092 of the Brazilian 
Civil Code.”? (Complaint, 118, 7a.) Article 1092 of the 
Brazilian Civil Code provides, in pertinent part, ““The party 
injured by the nonperformance [of a contract] may de- 
mand rescission of the contract, with losses and damages.”’ 
(Statutory Addendum, 18s.) The Bank moved to dismiss 
the complaint for failure to state a claim. Its arguments, 
however, were directed exclusively at the sufficiency of the 
claim alleged under United States law. (33a-43a, 82a-S5a, 
SGa-90a, 94a-95a.) The Bank never challenged the suffi- 
ciency of the complaint’s alternative claim alleged under 
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Brazilian law. Brown responded to the Bank’s challenges 
to the complaint’s sufficiency under United States law. 
(75a-8la, 90a-95a.) He did not reassert the sufficiency 


of his alternative claim under Brazilian law, which was 
not challenged in the Bank’s arguments. 


If the Bank did not believe Brown’s complaint stated 
a claim under Brazilian law because it failed to see the 
relevance of Brown’s citation to Article 1092 of the Bra- 
zilian Civil Code (granting the victim of a breach of con- 
tract the right to rescission), and wished to know upon 
which additional Brazilian authorities Brown intended to 
rely (Appellee’s Br., p. 12), it could have moved to dismiss 
the Brazilian law claim under F.R.Crv.P. 12(b), or filed 
a motion for a more definite statement under F.R.Crv. P. 
12(e). It chose to do neither. 


The Bank’s cries of anguish at the prospect of being 
required to meet a contention that Brown states a claim 
under the Brazilian Commercial Code when that Code 
“ig not even available in English translation [!]’’ (Ap- 
pellee’s Br., p. 12) have a hollow ring. Brown would be 
required both to plead and to prove the substance of 
Brazilian law at trial before being entitled to relief there- 
under. Further, the Bank has had no difficulty obtaining 
English translations; it is even able to urge that its own 
wording is preferable (Appellee’s Br., pp. 2, 13 n. 13). 
Indeed, the Bank has Brazilian counsel able to provide 
it with translations of Brazilian treatises. (Appellee’s 
Br., pp. 1415.) With such talent and resources at its 
disposal, it is difficult to credit any implication that it is 
unfair to require the Bank—which engages in large finan- 
cial operations in Brazil—to meet Brown’s claim based 
on Brazilian law. In addition, as pointed out in Brown’s 
brief (p. 16 n. 9), the subject matter in this case is so 
basic and simple there is no need to go outside the statutes 
themselves and the law review articles in United States 
law journals, readily available to all counsel and the Court. 
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2. Brazilian law is properly applicable to this case under 
the conflicts of law rule of the District of Columbia. 


As pointed out in Brown’s brief (pp. 20-21), the Dis- 
trict of Columbia long ago adopted the conflicts of law 
rule that the issues in a contract case are to be governed 
by the law of the jurisdiction having the greatest interest 
in or most significant contacts with the issues in the 
specific transaction. 


Although Brown was hampered in his ability to develop 
more fully the quantity and significance of the Brazilian 
contacts with the issues in this case by the Bank’s success- 
ful opposition to all discovery (see Appellant’s Br., pp. 
20-21), this Court can determine from the allegations of 
the complaint alone that Brazil’s relation to the issues 
of this case is sufficiently significant to grant the relief 
Brown requests: A remand to the District Court in order 
that it may determine whether Brazilian law is the ap- 
propriate choice of law in this case. (Appellant’s Br., 
p. 33.)* 


The Bank’s treatment of the conflicts issue simply lists 
the countries that have contacts of some nature with the 
case, foregoing any analysis of the significance of those 
contacts vis a vis the issues of this case. (Appellee’s Br., 
pp. 10-11.) The Bank is composed of 22 independent na- 
tions of the Western Hemisphere, including the United 
States, and was organized to promote the economic and 


3As pointed out in Brown’s brief (p. 22 n. 12), Brazil’s relationship to 
the issues in this case becomes critical at this juncture only if this Court 
should determine that Brown’s complaint does not allege consideration and 
therefore does not state a claim under United States contract law. Since 
consideration is not a necessary element of a valid contract under Brazilian 
law (see authorities cited at Appellant’s Br., pp. 15-17), Brown ’s complaint 
would still allege a valid claim under Brazilian law, even if this Court should 
construe the complaint as failing to allege consideration. Thus, if this Court 
should sustain the District Court’s determination that no claim is stated under 
United States law, a remand to determine if Brazilian law is the appro- 
priate choice of law in this case would be proper. 
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social development of Latin America. (Appellee’s Br., 
p. 3.) Only United States contract law requires considera- 
tion as an element of a valid contract (see authorities cited 
at Appellant’s Br., pp. 15-16). Brown’s complaint, even 
if construed as not alleging consideration, would still allege 
a claim enforceable under the law of every other member 
nation. Since 21 of its 22 members, and all of its bor- 
rowers, operate under the civil law system, the Bank’s 
assertion that United States law is the law with which 
the Bank is or should be most familiar (Appellee’s Br., 
p. 11) seems far-fetched. As pointed out in Lorenzen, 
Causa and Consideration in the Law of Contracts, 28 Yate 
L.J. 621, 622 (1919), the concept of consideration as an 
essential element of a valid contract is considered absurd 
by lawyers brought up in a civil law country. (See Ap- 
pellant’s Br., p. 16.) Further, it was Brazil’s development 
that would be affected, and Brazil’s market that was at 
issue, and a Brazilian corporation that was a beneficiary 
of the contract. As pointed out in Brown’s brief (pp. 22- 
23), that the United States happens to be the location of 
the Bank’s principal office is irrelevant to the issues of 
this case. The United States, together with all other 
member nations, has chosen not to extend the Bank any 
special protection in order to insulate it from contro- 
versies of this sort. Thus, the United States has no rea- 
son to force application of its contract law when the 
effect of doing so is to deny enforcement to a contract 
valid under the law of every single nation the develop- 
ment of which is the sole reason for the Bank’s existence. 


3. Brown’s complaint alleges a claim under the Brazilian 
law applicable to commercial contracts. 


The Bank asserts that Brown does not state a claim 
under the Brazilian law applicable to a commercial con- 
tracts because the contract was not reduced to writing and 
signed by the party to be charged, as required by Brazilian 
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law. (Appellee’s Br., pp. 13-15.) It does not dispute 
that the complaint, under the proper rules of construction 
(see Appellant’s Br., p. 18), alleges that the contract is 
in writing. It contends that in fact no legally sufficient 
writing exists. (See Appellee’s Br., p. 15.) 


The Bank’s contention is not assertable here; the al- 
legations of the complaint must of course be taken as 
true in determining the sufficiency of the complaint (see 
Appellant’s Br., p. 11). If the Bank wishes to dispute 
the existence and authenticity of the writings relied upon,” 
we respectfully submit that the proper forum for that issue 
is the trial court, and not an appellate court considering 
the sufficiency of the complaint’s allegations. 


Moreover, the trial court, in resolving the issue, should 
have the benefit of discovery proceedings, casting light 
upon the existence and formal authentication of the ‘‘memo- 
randum and other pertinent writings’’ relied upon (Ap- 
pellant’s Br., p. 18 n. 10). At the present juncture, Brown 
has been foreclosed, by the Bank’s successful opposition 
to his discovery efforts, from acquiring such written memo- 
randa concerning the contract as the Bank may have made 
and signed that are in its exclusive possession. Brown 


4We are again forced to express strong objection to the Bank’s mis- 
quotation of a statement by taking it out of context, in an effort to support 
a proposition it advances. On page 15 of its Brief, the Bank asserts that 
Mr, Rayner ‘‘himself represented in argument before Judge Gasch that his 
clients were relying only on implied contract. Mr. Rayner was unable to 
point to anything in writing. (App. 63a, 73a.) ’” The Bank thus seeks 
to imply that the Rayner memorandum of the December 1965 agreement 
(referred to in Appellant’s Br., p. 18 n. 10) is not authentic. Even a cursory 
reading of the references cited by tho Bank (63a, 73a), reveals that the 
<¢eontract’’? to which Mr. Rayner and Judge Gasch were there making ref- 
orence was a different contract than the one presently under consideration. 
It was the loan agreement between the Bank and Lutcher S.A. of June 1961. 

This further demonstrates the vice of the Bank’s attempt to confuse the 
claim pleaded in the instant case by H, L. Brown—who was not even a stock- 
holder or officer of the corporation, Lutcher S.A.—with the claim sought to 
be pleaded in a different lawsuit by Mr. Rayner’s corporate client, Lutcher S.A. 


has urged (in Point II of Appellant’s Brief), that this 
condition be remedied on remand. 


Whether the writings received in evidence at trial are 
shown to satisfy the formal requirments of the Brazilian 
Commercial Code will present a question of fact to be 
determined at trial. For present purposes, it is enough 
that the complaint sufficiently alleges a claim under the 
Brazilian law applicable to commercial contracts. 


4. Alternatively, Brown’s complaint alleges a claim under 
the Brazilian law applicable to donative contracts. 


The Bank objects to Brown’s reliance on the law of 
donative contracts. Its first objection is premised on the 
fact that we are here dealing with a commercial contract, 
not a gift (donative contract). (Appellee’s Br., p. 16.) 
This argument is circular, and misconstrues both Brown’s 
argument and the law of donative contracts. Brown is 
entitled to get his money back under the law of donative 
contracts only in the event that it is judicially determined 
that there is no writing sufficient to charge the Bank under 
the law applicable to commercial contracts. In other words, 
if it should be held that Brown did not give the money 
to the Bank pursuant to a commercial contract because 
he is unable to prove that the contract was reduced to a 
writing with the requisite formality, we are left with the 
proposition that Brown gave the money to the Bank as 
a gift. It has to be one or the other. 


If Brown gave the money to the Bank as a gift, it is 
clear that that gift was subject to a charge, the making of 
the Brazilian market study by an independent firm and the 
Bank’s consideration of the results of that study in its 
pending decision whether further to aid the corporation’s 
competitor. While the Bank baldly asserts that ‘‘it is 
not a ‘donation’ to make a payment to another on con- 
dition that he perform some service’? (Appellee’s Br., p. 


16), it cites no authority for that proposition. Nor indeed 
could it, for the Brazilian Civil Code (Arts. 1180 and 1181, 
18s-19s), specifically recognizes donative gifts subject to 
a charge, and further specifically recognizes that the charge 
may be for the benefit of a third person. 


In the event that it is held that no commercial contract 
existed, therefore, Brazilian law would classify this trans- 
action as a donative contract subject to a charge. The 
charge was concededly not performed, and Brown wants 
his money back under Civ. Cope Art. 1181, supra, which 
specifically provides that “The encumbered donation may 
be revoked for nonperformance of the charge when the 
donee becomes in default.’’ 


The Bank next argues that Brown is not entitled to a 
return of his money under the Brazilian law applicable to 
donative contracts because the Brazilian Civil Code pro- 
vides that a donative contract may not be enforced unless 
it is set forth in a public or private written instrument. 


(Appellee’s Br., p. 16.) 


In the first place, Brown is not seeking to ‘‘enforce’’ the 
donation. The gift has already been made. Under this 
set of facts, the party that would be seeking to enforce 
the donation would be the Bank (in the event Brown had 
not yet made the gift). Brown is seeking to revoke an 
already executed donation because the Bank has not per- 
formed the charge to which that donation was subject. 


In the second place, if this transaction is viewed as a 
donative contract, the ‘‘party to be charged’’ is Brown, 
not the Bank. In other words, Brazilian law provides 
for the enforcement of executory gifts, provided the donor 
has reduced his promise to writing and signed it. Even 
should this Court hold that the contract must be in writing 
and signed by the party to be charged in order for Brown 
to be entitled to his right to rescission for nonperformance 
of the charge, the complaint is sufficient to allege that 
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there is a writing signed by Brown. Thus, the complaint 
adequately alleges a writing signed by the party to be 
charged under the Brazilian law of donative contracts. 


Under the Brazilian law applicable to donative contracts, 
Brown would not be entitled to require the Bank to per- 
form the charge, nor can he get damages for nonperform- 
ance of that charge. But he is not seeking either of those 
remedies. He is clearly entitled to the remedy he seeks. 
Cry. Cope Art. 1181, supra, grants him the right to rescind 
his gift if the donee fails to perform the charge upon it. 
‘As stated earlier, all Brown is seeking is the restoration 
of the money he paid. 


Il, THE DISTRICT COURT ERRED IN QUASHING THE 
NOTICES OF DEPOSITION 


A. Brown Is Not Asking the Bank to Disclose Its Confidential 
Policy Reasons for Breaching Its Contract. 


The Bank again raises the spectre that this simple case 
for rescission of a simple unilateral contract will require 
it to disclose all of its delicate, confidential policy decisions. 
(Appellee’s Br., pp. 21-26.) No such threat is posed. 
Brown is not interested in discovering the Bank’s reasons 
for reneging on its contractual obligations. All he is 
interested in establishing is that the Bank in fact breached 
its contract. Its reasons for doing so are irrelevant. Fur- 
thermore, the appropriate time to raise such objections is 
when, if ever, such a question is asked. In such event, the 
Bank may interpose an objection on the ground the ques- 
tion is irrelevant and calls for disclosure of confidential 
information. Such a remedy adequately safeguards the 
Bank’s interest in preserving its ‘‘state secrets.’’ It is 
not necessary to insulate it from all discovery. 
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B. The Officers of the Bank Through Whom Brown Sought 
To Take the Bank’s Deposition Are Not Entitled to the 
Immunities Granted Under the International Organiza- 
tions Immunities Act. 22 U.S.C. §§ 288d(b). 288e. 


After receiving the Bank’s brief (see Appellee’s Br., 
p. 24),° counsel for Brown reconfirmed with the Depart- 
ment of State the information given her earlier. Counsel 
was again informed by Mrs. Simienski, the Protocol Offi- 
cer in the Office of the Chief of Protocol of the Department 
of State in charge of the list of officers and employees of 
international organizations entitled to the immunities 
granted under 22 U.S.C. $288d(b) (Statutory Addendum, 
4s), that neither Mr. Upton nor Mr. Arnold are on that 
list. The provisions of 22 U.S.C. $ 288d(b), supra, (In- 
ternational Organizations Immunities Act) are not self- 
exeeuting, unlike the immunity provisions in the Bank’s 
own charter. Before an officer or employee of an inter- 
national organization is entitled to receive the immunities 
granted under the International Organizations Immunities 
Act, he must first be designated by the Secretary of State 
as a person entitled to receive such immunities, and placed 
on the list maintained by the State Department for that 
purpose. We have reconfirmed that neither Mr. Upton nor 
Mr. Arnold are on that list. 


The Bank has evidently confused the effect of the Sec- 
retary of State’s appointment of these two men, on behalf 


5 The Bank has erroncously cited the provision of the International Or- 
ganizations Immunities Act conferring immunity from process upon officers 
and employees of such organizations. The correct statutory provision is 22 
U.S.C, § 288d(b) (Statutory Addendum, 4s), not 22 U.S.C. § 288a(b) (Statu- 
tory Addendum, 2s). 22 U.S.C. § 288a(b) is the provision conferring im- 
munity from suit upon the organization, expressly waived under Article XI, 
§3 of the Agreement Establishing the Inter-American Development Bank 
(Statutory Addendum, 7s) and Executive Order No. 10873, as amended by 
Executive Order No. 11019, 3 C.F.R. 404, 599 (April 8, 1960, April 27, 1962) 
(Statutory Addendum, §s-6s); Lutcher S.A. v. Inter-American Development 
Bank, 127 App. D.C. 238, 240-244, 382 F.2d 454, 456-460 (1967). 
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of the United States, as officers or employees of the Bank, 
with the Seeretary of State’s designation and approval of 
these men as persons entitled to the immunities granted 
under 22 U.S.C. § 288d(b), as required by § 288e. (Statu- 
tory Addendum, 4s-5s.) 


All that this means is that these officers and employees 
must rely exclusively on the immunities and privileges 
granted them under the Bank’s Charter (Agreement Estab- 
lishing the Inter-American Development Bank, Article XI, 
$8, Statutory Addendum, 8s). These privileges and im- 
munities are virtually identical to those granted under the 
International Organizations Immunities Act, with one sig- 
nificant difference: The Bank’s charter expressly waives 
the immunity from suit of that organization (Agreement 
Establishing the Inter-American Development Bank, Article 
XI, $3 [Statutory Addendum, 7s]; Lutcher S. A. v. Inter- 
American Development Bank, 127 App. D. C. 238, 240-244, 
382 F.2d 454, 456-460 (1967)), enjoyed by all other inter- 
national organizations under the International Organiza- 
tions Immunities Act, 22 U.S.C. § 288a (b) (Statutory Ad- 
dendum, 2s). 


C. The Agreement Establishing the Inter-American Develop- 
ment Bank Grants the Bank and/or Its Officers No Im- 
munity From Discovery in This Case. 


1. No ‘‘process’’ was served upon the officers at issue. 


As pointed out in Brown’s brief (p. 31), no ‘“process’’ 
was directed to any officer. The Notices to Take Deposition 
were directed to the Bank, and served upon its attorneys 
of record. (8a-9a.) The Bank’s statement that Brown 
cannot serve the Bank without also serving its officers 
(Appellee’s Br., p. 25) is either incorrect or only serves to 
underscore Brown’s point that it is absurd for Congress to 
withdraw immunity from suit while simultaneously making 
it impossible to achieve service. (See Appellant’s Br., p. 
32.) 
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2, Each immunity provision in the Bank’s charter must 
be read so as not to render any other provision superfluous 
or ineffective. 


The Bank’s assertion that Article XI, §5 of the Bank’s 
charter (Statutory Addendum, 8s), referring to the inviola- 
bility of the Bank’s archives, must be read to prohibit 
eliciting testimony of officials as to knowledge obtained by 
them in their official capacity, whether or not such informa- 
tion is in documentary form, is without merit. In the first 
place, such a reading of Article XI, § 5 would render Article 
XI, §7 (Statutory Addendum, 8s) superflous, since ‘‘official 
communications’? would of necessity be included within the 
definition suggested by the Bank for the word ‘“Carchives.’’ 
(Appellee’s ‘Br., pp. 24-25.) In the second place, 8 WicmoreE, 
Evwence,(McNaughton Rev. 1961), § 2372, at 757, cited by 
the Bank for the proposition that the word ‘‘archives”’ 
does not refer exclusively to documents in official files but 
also includes any knowledge coming to such officer in his 
official capacity, does not support that proposition. Indeed, 
a reading of the cited text supports the opposite conclusion. 
Wigmore refers to official archives and official facts known 
to the officer as comprising two separate categories, since 
he links them with the word ‘‘and.’? American League 
for a Free Palestine, Inc. v. Tyre Shipping Co., 202 Mise. 
$31, 119 N.Y. 860 (Spee. T. 1952), also cited by the Bank in 
support of its proposition, likewise classifies ‘‘archives” 
as distinct from ‘‘knowledge coming to an officer in his 
official capacity”: ‘‘... [A consular officer] may not be 
required to testify concerning the contents of the consular 
archives nor to divulge information which has come to him 
in his official capacity.’? (Emphasis added.) 


Further, the entire section on immunities of diplomatic 
and consular officers in Wicmore to which the Bank makes 
reference is premised on the idea that the entity the diplo- 
matic or consular official represents has immunity in regard 
to the subject matter at issue, state secrets. WIGMOBE, 
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supra, § 2372, at 757. In other words, these immunities 
flow to the official because his sovereign has immunity or 
because the subject matter is privileged; they do not exist 
apart. 


Since neither of the premises upon which the Bank’s 
cited authority is based are present here, its citation to these 
sections in Wi1cMors, supra, is inapplicable. As pointed 
out earlier, Brown does not seek disclosure of the Bank’s 
equvalent of ‘‘state secrets”’ (its policy reasons for breach- 
ing its contract), because they are irrelevant to any issue 
here presented. And, of course, the Bank has no immunity 
from suits of this nature. 


We reiterate the position in Brown’s brief (pp. 26-27, 
29, 31-32) that the immunity provisions in the Bank’s 
charter must be construed in a manner that does not render 
meaningless the waiver of immunity to suit contained in 
Article XI, §3. So construed, they do not confer any im- 


munity from discovery upon the Bank in this case. 


3. This Court should decide this issue even if it holds the 
complaint insufficient under United States law. 


Brown will need to develop the significance and quantity 
of contacts between the issues of this case and Brazil in or- 
der properly to argue the applicability of Brazilian law, 
should this Court determine that the complaint fails to 
allege a claim under United States law. In addition, he is 
entitled to discovery of any written memoranda of the con- 
tract signed by the Bank and in its exclusive possession, 
in order to support his Brazilian law claim. The District 
Court’s order quashing the notices of deposition was, at the 
least, prejudicial to Brown’s opportunity to show the ap- 
plicability of Brazilian law, and should be reversed even 
should this Court find against Brown as to the sufficiency 
of the complaint under United States law. 
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CONCLUSION 
Brown again respectfully requests this Court: 


(1) To reverse the District Court’s order dismissing the 
complaint for failure to state a claim, or, alternatively, to 
vacate such order and remand the case in order that the 
District Court may determine whether Brazilian law is the 
appropriate choice of law in this case; 


(2) To vacate the District Court’s order quashing the 
Notice of Deposition served upon the Bank; 


(3) To grant such other and further relief as to this 
Court may seem appropriate. 
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